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l. PROCEDURAL HISTORY AND SUMMARY OF ARGUMENT

This is a civil rights action, with related common law
claims. The Nanticoke Lenni-Lenape Tribal Nation alleges that
the New Jersey’s Acting Attorney General has wrongfully
repudiated the state’s recognition of It as an American Indian
tribe, thereby violating the Tribe’s state constitutional rights
to due process and equal protection, and its common law right to
rely on the state’s word and to be free of arbitrary state
treatment.

Plaintiff is a constitutionally organized, 3,000-member
American Indian tribe based in Cumberland County. Defendant is
the state’s Acting Attorney General, in both his individual and
official capacities.! Pa8.

State recognition of a tribe iIs a necessary predicate for
certain federal benefits, such as grants, loans, scholarships,
and the right to market crafts as ‘“genuine” Native American
merchandise. It is thus essential to the Tribe’s viability.
Pal4-15.

The Tribe filed its five-count complaint on October 18,

2015. Counts I through 111, brought directly and under the New

1When the Tribe filed its complaint, the Acting Attorney General
was John Jay Hoffman. Hoffman vacated the position and was
replaced by Robert Lougy. The Governor recently nominated Lougy
to the Superior Court and nominated Christopher Porrino as
Acting Attorney General. See R. 4:34-4.

1
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Jersey Civil Rights Act, allege deprivation of procedural due
process, substantive due process, and equal protection under the
state constitution. Count 1V is a common-law estoppel claim,
and Count V alleges improperly arbitrary treatment under state
law. Pa23-27.

Defendant moved to dismiss the complaint for failure to
state a claim and lack of subject matter jurisdiction. R. 4:6-
2(a), (e). After oral argument on March 9, 2016, the trial
court dismissed the case for failure to state a claim. Pal. In
a bench opinion, the court held that absent a statute expressly
recognizing the Tribe, the Tribe lacked state recognition and
therefore could not state a cause of action for i1ts deprivation.
T17-3 to 10.2

On March 11, 2016, the Tribe filed a timely notice of
appeal. Pa2. For the following three reasons, i1t asks this
Court to reverse the trial court’s dismissal and reinstate the
Tribe’s complaint:

First, the legislature created the requirement of statutory
tribal recognition in 2002. But Plaintiff was first recognized
as a tribe in 1982. The trial court’s decision improperly

applies the statutory requirement retroactively, thereby

2 References are as follows: “Pa ” refers to the Plaintiff’s
Appendix. “T ” refers to the transcript of the trial court’s
March 9, 2016, decision.

2
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discrediting the state’s established process of recognition
prior to 2002.

Second, even iIf statutory recognition is required, N.J.S.A.
26:8-49 and N.J.S.A. 52:16A-53, enacted iIn 1992 and 1995

respectively, constitute ipso facto recognition of the Tribe.

Third, the Tribe’s complaint alleges facts that, taken as
true, establish both state recognition of the Tribe since 1982
and defendant’s arbitrary, unconstitutional, and invidiously
motivated attempt to repudiate that recognition.3

11. STATEMENT OF FACTS

On a motion to dismiss, a court must accept as true the

plaintiff’s well-pleaded facts. Printing Mart-Morristown v.

Sharp Elec. Corp., 116 N.J. 739, 746 (1989). Following are the

facts of this matter under that standard, all of which are taken
from the Tribe’s complaint:

The Tribe has a long history in New Jersey and the
surrounding region, dating back approximately 12,000 years.
Pa8. Colonists” diseases and violence took heavy tolls on the

Lenni-Lenape people, and the Brotherton Reservation In present-

3The Tribe has filed a parallel federal complaint, Nanticoke
Lenni-Lenape Tribal Nation v. Lougy, Docket No. 15-cv-5645-RMB-
JS, alleging federal constitutional violations. That case 1is
pending before the Hon. Renee M. Bumb, U.S.D.J., iIn United
States District Court on defendant’s motion to dismiss.

3
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day Burlington County, intended to be a permanent safe haven,
was disbanded. Pa9.

New Jersey expelled most remaining Lenni-Lenape westward
into Pennsylvania, and they were subsequently moved into Ohio,
Indiana, Oklahoma, and eventually Canada. Pa9. Some tribal
members evaded forced removal to remain in their homeland, and
today the Tribe includes approximately 3,000 members, centered
in Bridgeton and nearby Fairfield Township. Pa9.

From the late 19th century until the 1970s, New Jersey
public officials practiced administrative racial reassignment,
changing the race on American Indian birth certificates to
either white or black to maintain “racial purity” and eliminate
American Indian identity. Pa9.

New Jersey finally began to recognize its tribes in the
early 1980s, granting state recognition to the Ramapough and
Powhatan in 1980. PalO. The state recognized the Nanticoke
Lenni-Lenape by Senate Concurrent Resolution 73, dated December
17, 1982 and modeled on the prior resolutions, which stated
plainly, “[t]he purpose of this concurrent resolution iIs to
recognize [the tribe]” and to “assist them in obtaining similar
recognition by the Federal Government,” so that they may

“receive Federal assistance as an Indian tribe.” Palo.
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The state further confirmed the Tribe’s recognition and
expanded the privileges attached thereto by two statutes adopted
in 1992 (N.J.S.A. 26:8-49) and 1995 (N.J.S.A. 52:16A-53 et
seq.). Pall.

The fTirst statute corrected the longstanding state policy
of reassigning birth certificates to eliminate the racial
existence of Native Americans. Pa9, 11. The law ceded
previously exclusive state powers to the tribal governments,
stating:

In the case of a correction to the birth
record of a member of one of the three New
Jersey tribes of American Indians, the
Powhatan-Renape Nation, the Ramapough
Mountain Indians, or the Nanticoke Lenni-
Lenape Indians, the substantiating
documentary proof may include, but shall not
be limited to, an affidavit, satisfactory to
the State registrar or any local registrar
and signed by the chief of the tribe that
according to tribal records the person whose
certificate iIs to be amended is a member of
the tribe of the chief whose sighature
appears on the affidavit.

N.J.S.A. 26:8-49 (emphasis added). Pall.
The second statute created the Commission on American
Indian Affairs, which “serves as the liaison among the

governments of the tribes, New Jersey, and the United States.”

Pall-12. It established two commission seats each for
representatives of the specifically named “Nanticoke Lenni

Lenape Indians,” ‘“the Ramapough Mountain Indians,” and “the
5
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Powhatan Renape Nation.” N.J.S.A. 52:16A-53 (emphasis added).
Pall-12.

The statute reserved two other commission seats for
“Intertribal People,” defined as follows:

American Indians who reside iIn New Jersey
and are not members of the Nanticoke Lenni
Lenape Indians, the Ramapough Mountain
Indians, or the Powhatan Renape Nation, but
are enrolled members of another tribe
recognized by another state or the federal
government.

Id. (emphasis added).

In subsequent decades, including to the present day, the
state has repeatedly reaffirmed recognition of the three tribes
in official declarations of the Commission on American Indian
Affairs, In communications to federal agencies, and in dozens of
acts in the regular course of state business. Pa9-14.

To take but one of numerous examples, in 1992 Governor
Florio’s office sent a letter to the federal Indian Arts &
Crafts Board, in answer to an inquiry about the status of New
Jersey tribes. Pall. The letter said:

The New Jersey State Legislature, comprised
of the Senate and the Assembly, is the law-
making body that is responsible for the
legal recognition of Indian tribes. Formal
recognition is accomplished by State
Resolutions, which remain in effect until

rescinded. To date, three tribes have been
recognized.

Pall (emphasis added).
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Accordingly, the Tribe has operated as a state-recognized
tribe and received federal benefits connected to that status for
more than three decades. Pal5.

State recognition i1s a predicate for receipt of these
federal benefits. Pal4. The federal government does not
require states to adopt a particular process for state
recognition, or that a form of recognition adhere to a level of
formality that the state might adopt In other circumstances.
Pal5. For as long as the federal government has looked to
states for expressions of recognition, the federal government
has accepted statutes, reports like those issued by the
Commission, executive orders, and concurrent resolutions as
appropriate to open access to federal benefits. Even as some
states have switched back and forth between their preferred
forms over the decades, the federal government has continued to
accept this full array of forms. Pal5-16.

Nevertheless, defendant — based on a racially invidious
belief that all American Indians want to open casinos — now
unilaterally seeks to change the Tribe’s status, without any due
process. Pal6, 23-24. Defendant’s actions prior to this suit
make clear that his concern stems from a fear of Indian casinos.

Pal2.



FILED, Clerk of the Appellate Division, June 22, 2016, A-002756-15

For example, Defendant principally relies on a 2001 letter
from the state’s Division of Gaming Enforcement to the federal
Indian Arts & Crafts Board declining to confirm that the state
has recognized tribes. Pal9. But the DGE regulates casino
gambling, and has no authority over or expertise in American
Indian affairs.

Although the state later repudiated both the reasoning and
conclusions of that 2001 letter, Defendant has now not only
revived it based on a racial stereotype, but has turned its
tentative language into a concrete conclusion that New Jersey
has never had state-recognized tribes. Pal9-20.

Defendant’s actions have caused the Tribe severe damage.
Pa21-23. The Tribe has already lost grant funding for critical
health and employment initiatives for women, children, and
seniors; student scholarships; jobs; the ability to do business
through 1ts certified tribal company; the authorization to sell
crafts as Indian-made under federal law; and its status,
standing, and reputation in domestic and international American
Indian organizations. Pa22. Those losses will continue so long
as defendant maintains its position. Pa23.

The Tribe asks the Court to prevent Defendant from

unilaterally terminating its status as a recognized tribe, and
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require him to honor New Jersey’s longstanding recognition of
that status. Pa7-8, 27.
111. ARGUMENT

When an appellate court reviews the dismissal of a
complaint under R. 4:6-2(e), 1t does so de novo, and applies the

same standard as did the trial court. Teamsters Local 97 v.

State, 434 N.J. Super. 393, 413 (App- Div. 2014).
That standard is a liberal one. “[M]otions to dismiss

should be granted in only the rarest of instances.” Banco

Popular N. Am. v. Gandi, 184 N.J. 161, 165 (2005)(quotation

omitted).
The reviewing court owes no deference to a trial court’s

legal conclusions. Rezem Family Assoc. v. Bor. of Millstone,

423 N.J. Super. 103, 114 (App Div.), certif. denied and appeal

dismissed, 208 N.J. 366 (2011). It must accept plaintiff’s
factual allegations as true, afford plaintiff all favorable
inferences of fact, and deny the motion if the complaint

““suggests” a cause of action. Printing Mart-Morristown v. Sharp

Elec. Corp., supra, 116 N.J. at 746.

Judged by those standards, the trial court’s dismissal was

error and this Court should reverse it.
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A. The Requirement of Statutory Recognition Did
Not Retroactively Abrogate Prior Recognition
of the Tribe.

The trial court held that as a matter of law, New Jersey
must recognize a tribe by statute. It relied on N.J.S_A.
52:16A-56(g), which provides that tribal recognition “shall
require specific statutory authorization.”

But the legislature did not add the requirement of
statutory authorization to Section 56 until 2002.4 For the prior
two decades, New Jersey could, and did, choose from among
multiple methods of expressing state tribal recognition to the
federal government.

As set forth in Point C below, the Tribe’s complaint
alleges facts that, if accepted as true, establish that the
state officially recognized the Tribe as a tribe i1n 1982 and
reaffirmed that recognition, by word and deed, for at least two
decades thereafter.

The trial court’s holding thus requires retroactive
application of the 2002 amendment to Section 56. To put it

another way, the trial court held that this amendment

4 The amendment originated as A2957, principally sponsored by
then-Assemblywoman Watson-Coleman. It passed both houses of the
legislature unanimously on January 7, 2002, after conditional
veto and amendment to iIncorporate changes suggested by Acting
Governor DiFrancesco, and took effect the next day as P.L. 2001,
c. 417.

10



FILED, Clerk of the Appellate Division, June 22, 2016, A-002756-15

retroactively abrogated the state’s recognition of the Tribe by
concurrent resolution in 1982.

That holding s error. The 2002 amendments to Section 56
do not apply retroactively.

In New Jersey, “statues generally should be given

prospective application.” James v. N.J. Mfrs. Ins. Co., 216

N.J. 552, 563 (2014), quoting In re D.C., 146 N.J. 31, 50

(1996). “[G]eneral rule[s] of statutory construction” favor
this approach, “based on our long-held notions of fairness and

due process.” Cruz v. Cent. Jersey Landscaping, Inc., 195 N.J.

33, 45 (2008), quoting Gibbons v. Gibbons, 86 N.J. 515, 521

(1981).

Whether a statute may apply retroactively depends on (1)
“whether [the] Legislature intended to give the statute
retroactive application,” and (2) “whether retroactive
application .. will result In either an unconstitutional

interference with vested rights or a manifest injustice.” 1In re

D.C., 146 N.J. at 50. A court must first ask whether the
legislature signaled i1ts intent that the statute operate
retroactively or enacted a ‘““curative” amendment; if so, the

court must then determine whether retroactivity will work a

“manifest injustice” on a party. See James, supra, 216 N.J. at

563-65.

11
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The 2002 amendment to Section 56 does not pass this
“retroactivity test.” Neither the language nor the legislative
history of Section 56(g) indicates that the legislature intended
it to operate retroactively.> Nor is the amendment “curative”; it
iIs not designed to “remedy a perceived imperfection In or

misapplication of” the original statute. Schiavo v. John F.

Kennedy Hosp., 258 N.J. Super. 380, 386 (App- Div. 1992), aff’d,

131 N.J. 400 (1993).

Most importantly, as the Tribe’s complaint makes clear,
retroactive application of Section 56(g) would work a “manifest
injustice” on the Tribe. For two decades before the amendment
passed and for many years thereafter, New Jersey treated the
Tribe as recognized. It passed a resolution saying so. It
adopted statutes acknowledging that status. It repeatedly

represented as much to the federal government. The Tribe relied

5 The legislative history of this amendment reveals that the
legislature®s motivation was to discourage one individual from
seeking state recognition. That individual, mere months before,
had claimed to be the chief of his own tribe and sued the state
threatening to make a large land claim and to build casinos.
His suit failed, in part because the state maintained that he
was not a member of one of its three recognized tribes. Also,
the Nanticoke Lenni-Lenape successfully sued him to prevent him
from claiming any association with it. Pal2. The amendment’s
sponsors did not aim to withdraw prior state recognition of the
three tribes. Indeed, the amendment left untouched language
that the legislature, when considering statutory recognition of
new tribes, would solicit and consider the recommendations of
the three already-recognized tribes.

12
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on these representations to qualify for and receive federal
benefits essential to its existence.

Under such circumstances, 1irrespective of legislative
intent or the *“curative” nature of the amendment, retroactive
application of amendment to the Tribe would be grossly unfair.
The trial court’s decision to do so was therefore error. This
Court should reverse it and reinstate the Tribe”’s complaint.

B. Even 1t the Statutory Recognition

Requirement Is Applied Retroactively, the

Legislature Ipso Facto Recognized the Tribe
By Statute.

Even 1T the trial court were correct that the legislature
must recognize the Tribe by statute, the legislature has taken
that step — twice.

In 1992, the legislature adopted P.L. 1991, c. 359, which
amended N.J.S.A. 26:8-49 to correct the state’s racist practice
of reassigning birth certificates to eliminate the existence of
American Indians in New Jersey.

The law ceded powers formerly reserved to the state to “the

three New Jersey tribes of American Indians, the Powhatan-Renape

Nation, the Ramapough Mountain Indians, [and] the Nanticoke
Lenni-Lenape Indians” (emphasis added). It does not grant such
powers to any group of New Jersey residents who self-identify as

American Indian.

13



FILED, Clerk of the Appellate Division, June 22, 2016, A-002756-15

The correcting paperwork must be “signed by the chief of
the tribe that according to tribal records the person whose
certificate is to be amended is a member of.” Pall. Ethnic
groups do not have chiefs; American Indian tribes have

chiefs. See, e.g., United Houma Nation v. Babbitt, 1997 U.S.

Dist. LEXIS 10095 at *23 (D.D.C. July 8, 1997) (explaining
“fundamental distinction between the political classification of
groups as Indian tribes and the racial classification of persons
as Indians™)6.

The trial court asserted that the state’s tribes are no
more than ethnic groups. See T11-9 to 13. However, as the
legislature was well aware, New Jersey is home to several ethic
groups of American Indians: for example, other groups of Lenape,
Cherokee, Taino, and Nanticoke. Those groups do not have
chiefs, they are not referred to as tribes, and they are not
named in this statute. The trial court’s interpretation of the
statute does not correspond with its plain meaning and must be
rejected.

Then 1n 1995, the legislature created the Commission on

Native American Affairs. N.J.S.A. 52:16A-53, et seq.’” Section

6 A copy of this opinion is included in the appendix at Pa98.
R. 1:36-3.
7 P.L. 1995, c. 295. This is the statute that was amended in
2002 to add a new requirement that future tribes be recognized
by statute.

14
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53 of that statute allocates two seats each to the Nanticoke
Lenni-Lenape, the Ramapough Mountain and the Powhatan Renape
tribes, and two seats to “Intertribal People.”

The statute defines “Intertribal People” as “American
Indians who reside in New Jersey and are not members of the
Nanticoke Lenni-Lenape Indians, the Ramapough Mountain Indians,

or the Powhatan Renape Nation, but are enrolled members of

another tribe recognized by another state or the federal

government.” N.J.S.A. 52:16A-53 (emphasis added).

Both statutes specifically name the Tribe as having access
to the privilege granted by the laws, use the terms “tribe” and
“chief,” and distinguish the Tribe from other groups not

recognized by the state. They therefore constitute ipso facto

statutory recognition of the Tribe.8

Accordingly, even i1f the 2002 statutory authorization
requirement applies retroactively, the Tribe satisfies it. For
this reason as well, the trial court’s dismissal of the

complaint was error and the Court should reverse it.

8 At the April 12, 2016, oral argument in the federal case on the
state’s motion to dismiss, Judge Bumb indicated that she
believed these statutes ipso facto recognized the Nation as a
tribe.

15
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C. The Complaint Alleges State Recognition of the
Tribe Since 1982, and Defendant’s
Unconstitutional Attempt to Repudiate It.

The complaint states causes of action sufficient to survive
defendant”s motion to dismiss.

The complaint alleges that the state recognized the Tribe
in 1982 and reaffirmed that recognition for several decades
thereafter. The Tribe’s allegations establish that (1) since
1982 the state has recognized the Tribe by word and deed; (2)
federal agencies accept the forms of recognition which New
Jersey adopted; (3) the Tribe has reasonably relied on that
recognition; (4) the state now seeks arbitrarily to repudiate
that recognition; and (5) a stereotyped, invidiously race-based
motive underlies that attempted repudiation. On defendant’s
motion, the Court must accept the Tribe’s factual allegations as

true. Banco Popular, supra, 184 N.J. at 166.

1. By resolution, statutes, and conduct,
the state recognized Plaintiff as a
tribe.

The Tribe’s complaint alleges that the state first
recognized the Tribe as such in 1982, when the legislature
passed Concurrent Resolution 73. That resolution recognized
plaintiff as a tribe “to qualify [the Tribe] for appropriate

federal funding for Indians.” 1t mirrored similar prior

16
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enactments, which recognized the Ramapough Mountain Indians and
Powhatan Renape Nation as tribes.

The trial court, relying on In re N.Y. Susquehanna &

Western R.R. Co., 25 N.J. 343, 348 (1957), accepted defendant’s

argument that a concurrent resolution does not have ‘“the force
of law” and therefore cannot constitute ‘“statutory recognition.”
T5-11 to 6-15; T15:9 to 14. But that proposition begs the
relevant question: whether the state’s action, even if not
equivalent to a statute, sufficiently recognizes a tribe to
qualify i1t for federal benefits.

By 1ts terms, CR73 was intended to do just that, consistent
with federal and state Indian law and policy for as long as the
practices of recognition have existed. And as the Tribe’s
complaint avers, the federal government accepts a wide variety
of state methods of recognition, including by concurrent
resolution. In any event, whether the federal government
accepts concurrent resolutions as sufficient to convey state
recognition is a factual question and should not be determined
on a motion to dismiss.

Moreover, the Tribe does not merely allege “recognition by
concurrent resolution.” It alleges a lengthy course of state
conduct — pre- and post-2002 — that acknowledges and reaffirms

recognition, including passage of the two statutes discussed

17
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above iIn Section B, communications from the state to the federal
government, and state actions predicated on plaintiff’s status
as a recognized tribe. Pa9-14.

Finally, the complaint alleges that the Tribe reasonably
relied on these methods and indicia of state recognition, and
that it 1s losing access to essential benefits while the state
attempts to repudiate its prior position.

In short, the complaint alleges facts that establish state
recognition of plaintiff as an American Indian tribe, and the
Tribe’s reasonable ongoing reliance on that recognition. This
Court should so hold.

2. Post-2002 legislative efforts to
clarify the Tribe’s status in the face

of continued discrimination do not
establish prior non-recognition.

The trial court pointed to several failed attempts, post-
2002, to have the legislature pass another statute reaffirming
recognition of the Tribe. T13-8 to 15-3. From this lack of
legislative success, the trial court inferred that the
legislature had never previously recognized the Plaintiff as a
tribe.

But this inference rests on the flawed assumption,
discussed above, that the 2002 amendment requiring recognition
by statute applies retroactively. Moreover, the trial court

ignored detailed allegations In the Tribe’s complaint that these
18
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bills were introduced not to recognize the Tribe in the first
instance, but to clarify the Tribe’s previously obtained status
in the face of irrational fears that the Tribe, as a “recognized
tribe,” would attempt to compete with Atlantic City’s

casinos. See Pal8-19, 25.

Accordingly, on a motion to dismiss, these legislative
failures cannot bear the determinative weight the trial court
assigned them. The Court should reject the trial court’s
reasoning on this point.®

3. The complaint alleges that Defendant
has an arbitrary and invidious

motivation 1in attempting to strip the
Tribe of 1ts state recognition.

Finally, the Tribe’s complaint alleges, In substantial
detail, that (1) defendant attempts to repudiate its status iIn
an arbitrary manner and with no process whatsoever; (2)
defendant’s action deprives the Tribe of its fundamental right
to exist as a distinct ethnic group; and (3) defendant is

motivated by an irrational, invidious, and stereotypical view

9 The Tribe is prepared to present evidence that the trial
court’s conclusions regarding the legislative intent behind
failed statutes were wrong and that the motivation for the
proposals was to protect existing tribes and discourage new
applicants. See Pal2.
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that the Tribe wants recognition so it can open a casino.10

In short, the complaint sufficiently alleges facts that
establish the arbitrary and discriminatory nature of the
Defendant’s attempt to repudiate the Tribe’s recognition.

On a motion to dismiss, “[t]he issue [i1s] not whether the
[plaintiff’s] allegations were true or whether they could be

proved, but only whether they were made.” Banco Popular, supra,

184 N.J. at 184. The Tribe’s complaint satisfies that liberal
standard, and this Court should acknowledge that it does.

IV. CONCLUSION

The trial court’s decision impermissibly applies a 2002
statute retroactively to abrogate prior state recognition of the

Tribe. It also ignores the state legislature’s ipso facto

statutory recognition of the tribe in 1992 and 1995. It further
disregards three decades of state affirmations of the Tribe’s
status to federal agencies, which continue, upon information and
belief, to the present. The Tribe’s complaint sufficiently
alleges colorable claims of both state recognition and improper

repudiation.

10 The Tribe also alleges that i1t has formally disclaimed any
interest In gaming, and that defendant is or should be aware
that state recognition plays no role whatsoever in acquiring
federal gaming rights. Pa 18-19.
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Accordingly, for the foregoing reasons, the Court should
reverse the trial court’s dismissal and reinstate the Tribe'’'s
complaint.

Respectfully submitted:

rank L. Corrado Gregory A. Werkheiser
ID No. 022221983 L. Eden Burgess
Corrado & Grassi, P.C. Cultural Heritage Partners, PLLC
2700 Pacific Avenue 2101 L Street NW, Suilte 800
Wildwood, NJ 08260 Washington, DC 20037
sbarry@capelegal.com greg@culturalheritagepartners.com
Tel: 609.729.1333 eden@culturalheritagepartners.com

Tel: 202.567.7594
Attorneys for Plaintiff Nanticoke Lenni-Lenape Tribal Nation

Dated: June 22, 2016
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SUPERIu: . wvuini UF NJ
MERCER VICINAGE
AL DIVISION

PREPARED BY THE COURT
SUPERIOR COURT OF NEW JERSEY
COUNTY OF MERCER

Nanticoke Lenni Lenape LAW DIVISION, CIVIL PART

Plaintiff

v. Docket MER-L-2343-15

John Jay Hoffman, Acting Attorney CIVIL ACTION

General

Defendant ORDER

This matter being opened to the Court and for good cause shown;
IT IS ON March 9, 2016, ORDERED THAT:

1. The motion to dismiss is granted;
2. the reasons are as set forth CJherein Xon the record this same date;

3. acopy of this order shall be served on all parties within 10 days.

e
,L,./'W /——"\\‘

William Anklowitz, J.S.C.
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Notice of appeal and attached case i nformation statement have been served where applicable on the

following:
Name Date of Service
Trial Court Judge The Honorable William Anklowitz, J.S.C. 3/11/16
Trial Court Division Manager Judith Irizarry 3/11/16
Tax Court Administrator
State Agency
Attorney General or Attorney for other
Governmental body pursuant to
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Court Reporter (if applicable) J&J Court Transcribers, Inc. 3/11/16
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O No verbatim record.
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mitted along with an electronic copy).

List the date(s) of the trial or hearing:

O Motion for abbreviation of transcript filed with the court or agency below. Attach copy.
O Motion for free transcript filed with the court below. Attach copy.

I certify that the foregoing statements are true to the best of my knowledge, information and belief.
| also certify that, unless exempt, the filing fee requjred by N.J.S.A. 22A:2 has been paid.

'/’;,/IL/H.,

" DAIE \jNATURE OF ATTORNEY OR PRO SE LITIGANT
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New Jersey Judiciary
Superior Court - APPELLATE DIVISION

COURT TRANSCRIPT REQUEST

R.O. #
Instructions for Court Reporter or Transcription Agency:
| am sending in a Court Transcript Request for the proceeding in this matter on March 9, 2016.
| am requesting a transcript of the Oral Opinion on Motion to Dismiss - and am seeking only
that portion of the transcript containing the Court's decision. Per Mr. Mull at Superior Court,
Mercer County a deposit of $150 is required.

TITLE IN FULL (AS CAPTIONED BELOW) TRIAL COURT DOCKET NUMBER
NANTICOKE LENNI LENAPE TRIBAL NATION, PLAINTIFF MER-L-2343-15 (*)
V.
JOHN JAY HOFFMAN, ACTING ATTORNEY GENERAL OF | SOUNTY/COURT
NEW JERSEY, IN HIS INDIVIDUAL AND OFFICIAL CAPACITY,
DEFENDANT.
REQUESTING PARTY
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FRANK L CORRADO, Esq. eden@culturalheritagepartners.com | 609-729-1333
fcorrado@capelegal.com
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03/09/2016 ORAL DECISION WILLIAM ANKLOWITZ, JSC

| agree to pay for the preparation and any copies ordered of the transcript(s) for the above date(s)
pursuant to R. 2:5-3(d).

For Trial Court and Tax Court the filer will be contacted by the transcript preparer for payment of the
deposit.

For State Agency appeals, the filer must contact the agency for the amount of the deposit.

Failure to make contact may subject your appeal to dismissal.

FRANK L CORRADO, Esq. 03/11/2016
NAME OF REQUESTING PARTY DATE
BAR ID# 022221983 EMAIL fcorrado@capelegal.com,shart@cap
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*Only the Supervisor of Court Reporters should receive copies of non-appeal transcript requests.

CC: 1. CLERK, Appellate Division, or CLERK, Supreme Court (see INSTRUCTIONS above)
2. Trial Court Transcript Office
3. Other attorneys / Pro Se parties
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Frank L. Corrado (SBN 022221983) Gregory A. Werkheiser (pro hac vice pending)
Barry, Corrado & Grassi, P.C. L. Eden Burgess (pro hac vice pending)

2700 Pacific Avenue Cultural Heritage Partners, PLLC
Wildwood, NJ 08260 2101 L Street NW, Suite 800
fcorrado@capelegal.com Washington, DC 20037

Tel: 609.729.1333 gregi@culturalheritagepartners.com

eden@culturalheritagepartners.com
Tel: 202.567.7594

NANTICOKE LENNI-LENAPE TRIBAL Superior Court of New Jersey
NATION, Law Division, Mercer County
Plaintiff, DocketNo. / . D37/ 3. <
V.

Civil Action
JOHN JAY HOFFMAN, ACTING

ATTORNEY GENERAL OF NEW Complaint
JERSEY, IN HIS INDIVIDUAL AND
OFFICIAL CAPACITY,

Defendant.

The Nanticoke Lenni-Lenape Tribal Nation (“Nation™), by way of complaint against the

Defendant, avers as follows:

1. This is a civil rights action. The Nation alleges that the Attorney General of the State of New
Jersey, in his individual and official capacities, has wrongfully repudiated the state’s official
recognition of the Nation as an American Indian tribe, and has thereby violated: 1) the Nation’s
right to procedural and substantive due process under the New Jersey Constitution; 2) the

Nation’s right to equal protection under the New Jersey Constitution; and 3) the Nation’s right
1
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under state law to rely on the State’s word and to be free from arbitrary and unlawful state
action.

2. The Nation is a constitutionally organized, self-governing, inherently sovereign American
Indian tribe. Its principal place of business is at 18 East Commerce Street, Bridgeton, New
Jersey. The majority of the Nation’s approximately 3,000 members reside in New Jersey.

3. Defendant John Jay Hoffman is Acting Attorney General of the state of New Jersey. He is sued
in his individual and official capacities. His principal place of business is at the Richard Hughes
Justice Center in Trenton, New Jersey.

4, The lineage of the Lenni-Lenape people (also called “Delawares™) in what became New Jersey
and the surrounding region dates back more 12,000 years and through 500 generations. The
Lenni-Lenape were often referred to as "the Grandfather tribe" because of their diplomatic
skills, and their reliable honesty in dealing with others, and because they provide the ancient
root of many other American Indian nations.

5. Colonists’ diseases and violence took heavy tolls on the Lenni-Lenape. In 1758, the Colonies
established an American Indian reservation in New Jersey, the Erotherton Reservation in
present-day Burlington County, to be a permanent safe haven.

6. But the emerging American government saw in the Lenni-Lenape a potential ally in its fight
against the British, so the first treaty the government signed after the Declaration of
Independence was with the Lenape-Lenape Nation. It promised the Tribe statehood and seats
in Congress if they would join the revolutionary cause. The Lenni-Lenape kept their end of the

bargain, but the American government did not.
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h

7. In 1802 the reservation was disbanded and New Jersey began expelling the remaining Lenni-

Lenape. They were relocated westward into Pennsylvania, Ohio, Indiana, Oklahoma, and

eventually Canada after colonial governments broke additional treaties.

. Some Lenni-Lenape families managed to evade forced removal to maintain a presence in their

ancient homeland. The Plaintiff in this case—the Nanticoke Lenni-Lenape Tribal Nation—
includes among its approximately 3,000 members persons whose ancestors include Lenni-
Lenape who remained in New Jersey and the Nahticoke, a documented tribe residing on the
Chesapeake Bay side of the Delmarva Peninsula. Many of Nation’s families have lived for
hundreds of years in what is now Fairfield Township, New Jersey, where the Nation maintains
tribal grounds, called “Cohanzick,” housing a community center, ceremonial grounds, and

store.

. American Indians were not considered "persons within the meaning of the law" until 1879.

Not until 1924 did Congress recognize American Indians as United States citizens.

10. Beginning in the late 19% century and continuing at least through the 1970s, New Jersey

pursued a practice of administrative racial reassignment. Public officials changed the race
indicated on birth certificates of American Indians to either white or black in an attempt to
eliminate American Indian racial identity. This practice by the state injured New Jersey’s

American Indian tribes in profound ways, including socially, economically, and politically.

11. In the early 1980s, New Jersey began to reverse the historical course of its maltreatment of

American Indians by implementing a process of state recognition. New Jersey has described
its process of state-recognition to the federal government as follows:
The New Jersey State Legislature, comprised of the Senate and
- Assembly, is the law-making body that is responsible for the legal

recognition of Indian tribes. Formal recognition is accomplished by
State Resolutions, which remain in effect until rescinded.
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12.1n 1979, the New Jersey legislature initiated its recognition process for two tribes, the

13.

14,

15.

16.

Ramapough Mountain Indians and the Powhatan-Renape Nation. The legislature requested and
received tribal genealogical records, evidence of self-governance, and testimony of tribal
representatives.
In 1980 the legislature passed concurrent resolutions recognizing those two tribes, and
explaining clearly the state’s intent:

“The purpose of this concurrent resolution is to recognize The

Ramapough Mountain People of Western Bergen and Passaic

County as the Ramapough Indian Tribe to assist them in obtaining

similar recognition by the Federal Government and receive Federal

assistance as an Indian tribe, so they may become self-determined.”

(emphasis added)
The next year the legislature initiated the same process for the Nanticoke Lenni-Lenape Tribal
Nation, requesting and receiving tribal genealogical records, evidence of self-governance, and
testimony of tribal representatives. On December 16, 1982, by concurrent resolution modeled
after the ‘prior resolutions, the New Jersey legislature officially recognized the Nation as an
American Indian tribe.
As described below, states have used and continue to use legislative resolutions to confer state
recognition upon American Indian tribes, and it was reasonable for New Jersey to do so.
For decades thereafter New Jersey routinely reaffirmed recognition of the Nanticoke Lenni- -
Lenape Nation—as well as the other two tribes—through a series of actions consistent with
and necessarily predicated upon that recognition. Those actions include, but are not limited to,

the following:
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a. In 1991, New Jersey enacted N.J. Stat. Ann. §§ 26:8-49, to attempt to correct the
aforementioned racial reassignment of birth certificates by the state. The law ceded
previously exclusive state powers to the tribal governments, stating, in pa.ré:

[Clorrection to the birth record of a member of one of the three New
Jersey tribes of American Indians, the Powhatan-Renape Nation, the
Ramapough Mountain Indians, or the Nanticoke Lenni-Lenape
Indians, the substantiating documentary proof may include, but shall
not be limited to, an affidavit, satisfactory to the State registrar or
any local registrar and signed by the chief of the tribe that according
to tribal records the person whose certificate is to be amended is a
member of the tribe of the chief whose signature appears on the
affidavit. (emphasis added)

b. In September 1992, the Office of Governor James Florio sent a letter to the federal
Indian Arts & Crafts Board, which board ensures that only products produced by
American Indian tribes recognized by the state or federal government are labeled
“Indian-made.” This oversight protects tribes, the public, and museums from fraud. The

letter reiterates the state’s process of recognition:

Governor Florio has asked me to respond to your recent letter about
the state of state-recognized Indian tribes in New Jersey. The New
Jersey State Legislature, comprised of the Senate and Assembly, is

- the law-making body that is responsible for the legal recognition of
Indian tribes. Formal recognition is accomplished by State
Resolutions, which remain in effect until rescinded. To date, three
tribes have been recognized.

c. In 1995, during the administration of Governor Christine Todd Whitman, New Jersey
formed by statute the Commission on American Indian Affairs. The Commission,
which still operates, “...serves as the liaison among the governments of the tribes, New
Jersey, and the United States.” The statute reserves two seats each for representatives
of the specifically named Nanticoke Lenni-Lenape Tribal Nation, Ramapough

Mountain Indians, and Powhatan Renape Nation. N.J. Stat. Ann. §§ 52:16A-53. Other
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seats are reserved generally for persons who reside in New Jersey but are members of

recognized tribes from other states.
d. In February 2000, the Office of New Jersey’s Secretary of State stated:
[tThe Department [of State] has confirmed, upon inquiry, that the
State of New Jersey has recognized three groups of Indians. They
are referred to in the law as the Nanticoke Lenni-Lenape Indians,
the Ramapough Mountain Indians, and the Powhatan Renape
Nation,

e. In 2000, Governor Whitman’s office confirmed to the U.S. Department of Commerce,
Census Bureau, that the Nation is one of New Jersey’s three state-recognized American
Indian tribes. New Jersey’s designation of a State Designated American Indian
Statistical Area (“SDAISA”) is defined as “...statistical entities for state recognized
American Indian tribes that do not have a state recognized land base (reservation).”
The U.S. Census Bureau confirmed the designation in a letter to the state Commission
on American Indian Affairs, stating: “Our records show that the state of New Jersey
has granted recognition to...tribal governments [including the Nation].”

f. A November 2000 report to the Governor and Legislature of New Jersey by the
statutorily created Commission on American Indian Affairs states:

There are only three tribes in the state of New Jersey that are legally
recognized by the State,” (before identifying the Nation, the
Ramapough, and the Powhatan Renape).

g. In 2001, a private citizen claiming to represent his own newly constituted tribe sued
the state seeking the acquire lands in the geographic area of the former reservation. The
Nation simultaneously succgssﬁlﬂy sued the citizen to prevent him from implying any
association with it. The citizen’s lawsuit against the state failed, in part, because the

state asserted that the citizen was not affiliated with one of its three existing tribes.

Pa12



FILED, Clerk of the Appellate Division, June 22, 2016, A-002756-15

. h. Between 2000 and 2001, multiple governmental environmental assessments for
improvements at McGuire Air Force Base confirmed that the Nation is state-
recognized.

i. From 2002 to 2005, the Nation and its pro bono counsel sued a New Jersey
municipality that sought to undermine the integrity of New Jersey’s statewide historic
preservation process. The Nation won, protecting the state’s process and preserving the
Black Creek Site, one of only four American Indian sites among the 1,600 sites listed
on the New Jersey Register of Historic Places. In formal ceremonies at the State
Capitol, the Governor presented the Nation, its legal counsel, and community leaders
with the Governor’s Award for Historic Preservation. Officials celebrated the Nation
as a tribe that had validated its state-recognized status by demonstrating its commitment
to the welfare of all residents of New Jersey.

j. InMarch 2003, then-U.S. Senator and later Governor Jon S. Corzine wrote to the U.S.
Department of the Interior, Bureau of Indian Affairs, stating:

The Nanticoke Lenni-Lenape have been functioning as a designated
tribe in New Jersey since a concurrent resolution passed the New
Jersey Legislature to designate them as such in 1982. As a result, the
Nanticoke Lenni-Lenape has received grants and services from
federal programs for [state-recognized] Indians.

k. In2006, Governor Corzine created a Committee of Native American Affairs to research
and report on the social and economic conditions of New Jersey’s state-recognized
American Indian tribes and other American Indian communities. The report identified
continuing issues of unfair treatment in areas of civil rights, education, environmental

protection, employment, fair housing, heé.lﬂl care, and infrastructure.

Pa13



FILED, Clerk of the Appellate Division, June 22, 2016, A-002756-15

l. Released in December 2007, the Committee report observed that while the state’s prior
recognition of the Tribes was legally sufficient, it was proving politically insufficient,
because over time members éf the state bureaucracy had begun to undermine the tribes’
status out of confusion or prejudice. It recommended that further steps be taken to
reaffirm the recognition of 25 years prior, with options including refreshed concurrent
resolutions, an executive order, or legislation. The report found:

Concurrent New Jersey legislative resolutions passed in 1980 and
1982 recognized three New Jersey Native American tribes—the
Nanticoke Lenni-Lenape, the Powhatan Renape, and the
Ramapough Lenape.... [The Committee] determined that the 1980
and 1982 concurrent legislative resolutions did recognize the three
New Jersey American Indian tribes... [emphasis added].

New state action might be taken to further “affirm state recognition
for [the] three tribes previously recognized...,” even if -such
legislation was not required (emphasis added).

m. In 2010, the state once again affirmed to the U.S. Census Bureau that the Nation was
state-recognized.

17. State recognition of a tribe has little to no impact on a state budget, except that it may provide
tribes access to certain federal benefits that save the state from spending its own dollars.
Benefits to state-only recognized tribes like those in New Jersey are much more limited than
those available to federally recognized fribes, but nonetheless these benefits are critical to a
state-recognized tribe’s ability to pursue economic and educational vitality, including:

a. Authorization to sell artwork and crafts as “Indian-made” under the Indian Arts and
Crafts Act, 25 U.S.C. §§ 305 et seq.
b. Grants and student scholarships.
c. Favored contractor status under the U.S. Small Business Administration 8(a) Business
Development Program, which helps small, disadvantaged businesses compete in the
8
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. ..marketplace, and supports small businesses owned by American indians and other
socially disadvantaged groups.

18. Since 1982, the Nation has reasonably relied on the state’s official recognition to claim
eligibility for, and entitlement to, certain federal benefits, and to obtain them. During the past
33 years, the Nation and its members have expended time, money, and energy in reliance on
the state’s recognition; the Nation has also, to a significant degree, associated its tribal identity
with that recognition.

19. The federal government, for the purposes of providing access to certain of its programs, does
not require that states adopt a standard process for state recognition or that the state’s process
adhere to a level of formality that might be required by the state in other policy-making
circumstances. Accordingly, states have adopted multiple processes. For example:

a. South Carolina originally used statutes to recognize tribes. In 2003, the legislature
granted the State Commission on Minority Affairs authority to recognize any additional
tribes.

b. Virginia has utilized executive orders, concurrent legislative resolutions, and state
statutes for tribal fecognition. Two tribes were recognized by executive order, eight
tribes were recognized by concurrent legislative resolutions in 1983, 1985, and 1989,
and one tribe was recognized by state statute.

c. Georgia originally recognized four tribes by statute; any additional tribes will be
recognized by concurrent legislative resolution.

d. Connecticut originally recognized tribes through executive order. The state now

recognizes any additional tribes by statute.
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e. Delaware recognized the Lenape Indian Nation of Delaware with a single letter from
the Secretary of State to the U.S. Census Bureau. The letter states that upon inquiry by
the federal government, Delaware conducted a review of historical and anthropological
references to the tribe and previous actions by the state legislature and state agencies
and concluded that that the tribe had obviously been state-recognized in practice, even
absent a concurrent resolution, state statute, executive order, or other means.

20. States can and have changed their processes for recognizing tribes, but states have not applied
those changes retroactively to previously recognized tribes. Indeed, in 2001 New Jersey
amended the law governing its Commission on American Indian Affairs so that recognition of
New Jersey tribes beyond the original three already recognized “shall require specific statutory
authorization....” N.J. Stat. Ann. §§ 52:16A-56(g). The change was not retroactive, nor has
Defendant relied to date on that statute in attempting to articulate its current position to Plaintiff
or to federal agencies.

21. Notwithstanding New Jersey’s prior actions over three decades recognizing and then
repeatedly reaffirming the Nation’s official tribal status, the state now wrongfully attempts to
deny and repudiate such recognition—and that of the other two tribes—without affording the
Nation due process.

22. The State has recently advanced several groundless and contradictory rationales for denying
that the Nation is a state-recognized tribe.

a. Defendant has argued that it only “acknowledged” or “designated” the three tribes, and
did not recognize them. Upon information and belief, no law, rule, or practice
distinguishes between these terms in the context of staté recognition of American

Indian tribes. Defendant has used the terms “acknowledged,” “designated,” and
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“recognized” interchangeably in statements and communications regarding the Nation.
Similarly, many federal agencies use “Federally Acknowledged” and “Federally

Recognized” interchangeably.

. Defendant has argued that “it does not now and has not previously had any process that

provides any tribes with state recognition.” To the contrary, prior to the adoption of the
relevant concurrent resolutions, the legislature required and received evidence of the
Nation’s genealogy and self-governance and formal testimony. New Jersey has
described its exact process to the federal government. Before the 2001 amendments to
the Commission on American Indian Affairs statute, the Commission would provide
recommendations on tribes seeking state recognition at the request of the Governor.
The 2001 amendments changed the process, dictating for the first time that New ‘
Jersey’s process for conferring state recognition would require passage of a statute. N.J.

Stat. Ann. 52:16A-56(g).

. Defendant has argued that “only the federal government has the authority to recognize

tribes,” and thus no action by any state to recognize its tribes is valid. This position
contradicts decades of accepted practice and policy in the United States, as well as the
2001 amendments to the Commission on American Indian Affairs statute, through
which the state affirms its own powers to confer state recognition.

Defendant has argued that it was improper for Defendant to use concurrent resolutions
to recognize the tribes because such resolutions “do not have the force of law.”
However, for most of the benefits it provides to state-recognized tribes, the federal
government requires no particular mode or formality of expression of state recognition.

When it does set forth a mode, as in the case of eligibility for protections under the
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Indian Arts and Crafts Act, it requires only that the state legislature express its intent
to recognize, not that a governor sign such recognition into law. Indeed, numerous
states have and continue to use concurrent resolutions in the same way that New Jersey
did and without issue.

23. While taking the position that it does not recognize the three New Jersey tribes, Defendant has
yet to articulate what exactly the tribes are, except to imply that they are something lesser and
undefined.

24. Defendant’s purported justifications for its position are pretextual. On information and belief
the state is actually motivated by a racial-stereotype-driven and irrational fear that any
American Indian tribe, if recognized as such, will seek to conduct gaming in competition with
New Jersey’s politically powerful non-Indian gaming interests. As noted in the National
Conference of State Legislatures’ April 2009 report Government to Government: Models of
Cooperation Between States and Tribes, “Some state officials fear that recognition of a tribe
will lead to tﬁe establishment of casinos within their state boundaries.”

235. State recognition of tribes plays no part in securing rights to conduct gaming under federal law.
The separate process of federal recognition, which itself is no guarantee of gaming rights, can
take tribes decades to navigate, in part because it requires tribes to produce the very same birth
records that states such as New Jersey altered in prior decades.

26. Further, the Nation, like many American Indian tribes, is deeply and publicly opposed to
gaming. Its opposition is written into its governing documents, flows from the Nation’s
members’ religious beliefs, and has been repeatedly conveyed to the State. The three state-
recognized tribes in New Jersey are parties to a pact prohibiting economic benefit from gaming

and have offered to have proscriptions written into law if such assurances meant the state would
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cease undermining their status. In 2001 the Nation successfully sued a private citizen to prevent
him from associating with the Nation, suspecting he had aspirations to pursue gaming rights.
In the three decades since New Jersey reg:ognized the Nation, the Tribe has never attempted. to

leverage its state-recognized status for gaming.

27. Upon information and belief, the earliest attempt by state officials to undermine the tribes’

state-recognized status was a letter written by the Division of Gaming Enforcement —a division
of the Attorney General’s office — in 2001 during the pendency of the lawsuit by the private
citizen against the state for a land claim. The federal Indian Arts and Crafts Board sent its
standard inquiry to the state Commission on American Indian Affairs asking for any additions
to the state’s list of recognized tribes. Before the Commission replied, or on information and
belief was even made aware of the Board’s inquiry, the Division of Gaming Enforcement
intervened, asserting that New Jersey has no state-recognized tribes. On information and belief,
the Commission responded to the same standard federal inquiry in previous and subsequent

years by confirming the Nation’s state-recognized status.

28. Periodically thereafter, a division of the Attorney General’s office sent similar letters to the

federal Indian Arts and Crafts board without prior notice to the tribes or the Commission, which

. letters aimed to undermine the state’s prior recognition with the specious arguments identified

above.

29. Agencies of the federal government continued to treat the Nation and other tribes as state-

recognized because of the clear history of state-recognition in New Jersey, and because the
state itself continued to act and make statements in direct contravention of those letters, or, as

in the 2007 Corzine report, specifically reviewed and rejected them.
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30. The Nation’s status was undermined fundamentally, however, after the federal General

3L

Accounting Office issued a report in 2012 on the status of American Indians in the U.S. The
Nation eventually diécovered from the fe;deral government that a state employee assigned to
staff the state Commission on American Indian Affairs had, without the knowledge or consent
of the Commissioners who are charged with executing its mission, informed the GAO that
New Jersey has no state-recognized tribes.

The Nation sought answers from Defendant. The Attorney General’s then-Chief of Staff took
up the matter and liaised between the Nation, the Attorney General’s Office, the Office of the
Governor. After investigating the issue in depth, the Chief of Staff proposed that the Attorney
General consider issuing a formal written retraction of previous state correspondence denying
the state-recognition of the tribes. The Chief of Staff circulated multiple drafts of the retraction

during several rounds of input from state officials and the Nation.

32. The Fort Lee lane closure scandal broke just as this process was concluding, and the Attorney

General suspended communications with the Nation for many months. Dialogue briefly
resumed, this time coordinated by the Governor’s Deputy Chief of Staff, not long before
Governor Christie began exploring a candidacy for the presidential nomination. The draft
retraction language was recirculated, including, upon information and belief, to Defendant.
The Nation was again asked for and provided briefs detailing why Defendant’s and/or
established gaming interests’ race-based assumption that the Nation will leverage its state-
recognition to pursue gaming is unwarranted. Ultimately, the Nation was informed that

Defendant planned to do nothing to resolve the matter unless required by a court to do so.
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33. The Nation has suffered and is continuing to suffer significant financial and non-financial
losses as a consequence of Defendant’s position regarding state recognition, including but not
limited to:

a. The loss of the ability to sell artwork and crafts, including beadwork, walking sticks,
drums, headdresses, regalia, and pottery as “Indian-made” under the Indian Arts and
Crafts Act, 25 U.S.C. §§ 305 ef seq. The Nation conservatively estimates that as a result
of the inability to market and sell artisan goods as Indian-made under the Act, the
Nation’s 40 artisans, including senior citizens and college students who rely on the
income, are losing an aggregate of $260,000 each year, as well as a primary vehicle
through which the Nation sustains and educates the public about its culture.

b. The loss of approximately $600,000 from grants from the U.S. Department of Health
and Human Services (“HHS™) Administration for Native Americans (42 U.S.C. §
2991c(3)).

¢. Theloss of the Nation’s 8(a) entity’s ability to do business as a certified tribal company.
The Small Business Association program restricts the special status for tribe-owned
businesses to federally or state recognized tribes. Even individual American Indians
cannot have their privately owned companies certified, unless the individual is enrolled
in or acknowledged by a federal or state tribe. This will likely resuit in the loss of
approximately 30 tribal jobs and additional non-tribal jobs, as well as revenue for tribal
programming and services that result from 8(a) contracts. The Nation estimates that
through its 8(a) entity NLT Enterprises, it has secured an average of approximately
$650,000 per year in tribal employment and services revenue, and approximately $7.8

million since the company was formed ten years ago.
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d. The loss of educational opportunities and funding. Young tribal members have lost
their college scholarship awards reserved for members of state-recognized tribes. On
information and belief, additional students have ceased applying for scholarship
support after the Defendant placed the Nation’s status in question.

e. The loss of funding—approximately $45,000 a year—from HHS’s Office of
Community Services Community Service Block Grant Program, given only to
federally and state-recognized American Indian tribes and tribal organizations.

f. Continuing harm from the ineligibility for recurring grants previously secured by the
Nation, and for other benefits available only to recognized tribes.

g. The threat of loss of the Nation’s membership or standing in professional organizations,
including the National Congress of American Indians, the oldest and largest political
organization of American Indian nations in the United States; the Alliance of Colonial
Era Tribes, an intertribal league of sovereign American Indian nations dating ﬂom the
colonial era of the United Stétes; and the United League of Indigenous Nations, an
international treaty organization of indigenous sovereign nations working to promote
indigenous rights and governmental development.

h. The loss of other financial resources. For instance, Wells Fargo Bank initially approved
the Nation’s 8(a) entity’s application for a line of credit, then withdrew its approval
speciﬁcally citing the Nation’s state recognition, and possible impacts on 8(a)
eligibility and government contracts. This withdrawal is causing extreme hardship on

the 8(a) company.
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34. On information and belief, Defendant’s actions also have caused and continue to cause serious
harm to the approximately 4,500 members of the Ramapough Mountain Indians and the 300
members of the Powhatan Renape Nation.

35. On information and belief, should its attempted repudiation of the Nation’s state-recognized
status be permitted to stand, New Jersey will be the first and only state in modern times
retroactively to withdraw state recognition of Native American tribes.

36. As a result of Defendant’s attempt to repudiate its recognition of the Nation, the Nation and its
members have suffered, and continue today to suffer, the loss of benefits to which they are
entitled, the loss of revenues that accrue from those benefits, and a concomitant loss of tribal
identity and prestige.

37. Defendant’s actions were taken under color of state law.

38. Defendant’s attempts to repudiate or deny official recognition of the Nation were undertaken
pursuant to, and in furtherance of, an official policy, practice, or custom of the state of New
Jersey, and represent the state’s current official position on the issue.

39. Defendant’s actions were intentional and willful, and undertaken for an improper purpose

40. Defendant’s actions have caused the Nation immediate and ﬁreparable harm.

COUNT 1
(Procedural Due Process under the New Jersey Constitution)

41. The Nation incorporates the averments of the prior paragraphs as if fully set forth.

42, The Nation brings this count directly under the New Jersey Constitution and pursuant to N.J.
Stat. Ann. § 10:6-2(e).

43, The Nation has a property interest, protected under state law, in protecting and preserving its
tribal identity and in its recognition by New Jersey as an official American Indian tribe, eligible

for yarious benefits under federal law.
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44, Defendant’s actions, as described above, in denying or repudiating the state’s 6ﬁicial
recognition of the Nation were undertaken without proper notice to the Nation or an
opportunity for the Nation to be heard, or without any of the process required by law before
the state can interfere with the Nation’s protected interest.

45. Defendant’s actions, as set forth above, have deprived the Nation of its right to procedural due

. process under the due process component of Article I, Paragraph 1 of the New Jersey
Constitution.

46. As a proximate result of Defendant’s actions, the Nation has been irreparably injured in that it
has been stripped of its proper status as a state-recognized American Indian tribe and
wrongfully deprived of the benefits of that status.

COUNT II
(Substantive Due Process under the New Jersey Constitution)

47. The Nation incorporates the averments of the prior paragraphs as if fully set forth.

48. The Nation brings this count directly under the New Jersey Constitution and pursuant to N.J.
Stat. Ann. § 10:6-2(e).

49. Defendant’s actions, as described above, constitute arbitrary and unreasonable governmental
action that deprives the Nation of its tribal status without any adequate justification or need,
and that tramples memﬂy and wrongfully on the Nation’s interests, in violation of the
Nation’s rights under the substantive due process component of Article I, Paragraph 1 of the
New Jersey Constitution.

50. As a proximate result of Defendant’s actions, the Nation has been irreparably injured in that it
has been stripped of its proper status as a state-recognized American Indian tribe and

wrongfully deprived of the benefits of that status.
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o . .-COUNT I v
(Equal Protection under the New Jersey Constitution)

51. The Nation incorporates the averments of the prior paragraphs as if fully set forth.

52. The Nation bﬁngs this count directly under the New Jersey Constitution and pursuant to Stat.
Ann. § 10:6-2(e).

53. Defendant’s repudiation of the Nation’s recognition was arbitrary and invidiously motivated,
based on the Nation’s status as an American Indian tribe, and was entirely unnecessary given
the state interests involved. The repudiation was based on the Nation’s status as an American
Indian tribe, in that the Defendant wrongfully and erroneously assumed that the Nation’s desire
for conﬁnued state recognition is motivated by the intention to conduct casino gaming, despite
plentiful evidence that the Nation, like many American Indian tribes, is deeply and publicly
opposed to gaming and that state recognition of tribes plays no part in securing rights to
conduct gaming,

54. Defendant’s actions, as described above, are improperly discriminatoryrand based on the race
of the Nation’s members.

55. Defendant’s actions violated the Nation’s rights under the equal protection component of
Article I, paragraph 1 of the New Jersey Constitution.

56. As a proximate result of Defendant’s actions, the Nation has been irreparably injured in that it
has been stripped of its proper status as a state-recognized American Indian tribe and
wrongfully deprived of the benefits of that status

COUNT IV
(Estoppel under State Common Law)

57. The Nation incorporates the averments of the prior paragraphs as if fully set forth.

19

Pa25



FILED, Clerk of the Appellate Division, June 22, 2016, A-002756-15

58. Singly and in combination, state action between 1982 and at least 2010, as described above,
constituted a representation by the state that it officially recognized the Nation as an American
Indian tribe.

59. The state’s actions were such that any reasonable person would have interpreted them as a
representation that the state officially recognized the Nation as an American Indian tribe and
would have accepted that representation as true.

60. The Nation reasonably and in good faith accepted that representation and relied on it to avail
itself of the benefits of state recognition.

61. The Nation and its members expended money, time, and effort in reliance on the state’s
representation, and to a significant degree predicated its tribal identity on what it reasonably
believed was the state’s binding recognition of it as an American Indian tribe.

62. Defendant’s subsequent denial and repudiation of that recognition was wrongful and
inequitable and redounded to the Nation’s detriment.

63. Defendant is equitably precluded or estopped from denying or repudiating its prior recognition
of the Nation.

64. As a proximate result of Defendant’s actions, the Nation has been irreparably injured in that it
has been the victim of the Defendant’s wrongful repudiation of the Nation’s status as a state-
recognized American Indian tribe and has been wrongfully deprived of the benefits of that
status.

COUNT V
(Arbitrary and Capricious Action under State Common Law)

65. The Nation incorporates the averments of the prior paragraphs as if fully set forth.
66. Defendant’s denial and repudiation of the Nation’s status as an officially recognized American

Indian tribe was arbitrary, capricious, unreasonable, and contrary to law.
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67. As a proximate result of Defendant’s actions, the Nation has been irreparably injured in that it
has been stripped of its proper status as a state-recognized American Indian tribe and
wrongfully deprived of the benefits of that status.

WHEREFORE, the Nanticoke Lenni-Lenape Tribal Nation demands judgment in its favor, and

against Defendant, as follows:

a. Enjoining Defendant from denying, repudiating, or otherwise impairing the Nation’s status
as an American Indian tribe officially recognized by the State of New Jersey.
b. That Defendant’s actions violated the Nation’s substantive and procedural due process
right under Article I, paragraph 1 of the New Jersey Constitution.
c. That Defendant’s actions violated the Nation’s right to equal protection of the laws under
Article I, pmgaph 1 of the New Jersey Constitution.
d. That Defendant’s actions were arbitrary, capricious, unreasonable, and otherwise contrary
to law.
e. That Defendant is estopped from denying or repudiating the Nation’s status as an American
Indian tribe officially recognized by the State of New Jersey.
f. For compensatory damages in consequence of:
1) loss of the ability to sell “Indian-made” goods under the U.S. Indian Arts and Crafts
Act;
2) loss of grants from agencies and departments of the federal government;
3) loss of tribal jobs;
4) loss of revenue related to 8(a) contracts;
5) loss of educational awards; and

6) other monetary damages resulting from Defendant’s violations of Plaintiff’s rights;
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g. For punitive damages;
b. costs and fees pursuant to N.J.S.A. 10:6-2(f).

i. For all other appropriate relief.

e

Frank X.. Corrado Gregory A. Werkheiser (PHV Pending)
ey ID No. 022221983 L. Eden Burgess (PHV Pending)

Barry Corrado & Grassi PC Cultural Heritage Partners PLLC

2700 Pacific Avenue 2101 L Street NW, Suite 800

Wildwood NJ 082603 Washington, DC 20037

feorrado@capelegal .com greg@culturalheritagepartners.com

Tel: 609.729.1333 eden@culturalheritagepartners.com

Tel: 202.567.7594
Attorneys for Plaintiff
October 9, 2015

CERTIFICATION

It is hereby certified that there are no other known actions or arbitrations relating to this
action, except for the case of Nanticoke Lenni-Lenape Tribal Nation, v. John Jay Hoffman Acting
Attorney General of New Jersey in his individual and official capacities, USDC, Docket No. 1:15-cv-
05645-RMB-JS, and there are no known parties who should be joined with respect to the matter in

controversy.
BARRY, CORRADO & GRASSL P.C.
/ By: (
Dated: éo/‘{ gl L.JCORRADO, ESQUIRE

DESIGNATION OF TRIAL COUNSEL

TAKE NOTICE that Frank L. Corrado, Esquire is hereby designated as trial counsel in the
above captioned litigation for the firm of Barry, Corrado & Grassi, PC, pursuant to R, 4:25-1.

Y, CORRADO & GRASSL P.C.

By: '
Dated: /4)/’1 / e ’ @ CORRADO, ESQUIRE
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CONFIDENTIAL PERSONAL IDENTIFIERS
I certify that confidential personal identifiers have been redacted from documents now

submitted to the court, and will be redacted from all documents submitted in the future in
accordance with Rule 1:38-7(b).

BARRY, CORRADO & GRASSL P.C.

By: @W/L 4(-
Daed: q[ﬂ(’ ‘qﬁffjjﬁmRADoquumE
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JOHN J. HOFFMAN

ACTING ATTORNEY GENERAL OF NEW JERSEY

R.J. Hughes Justice Complex

25 Market Street

P.O. Box 112

Trenton, New Jersey 08625-0112
Counsel for Defendant John J. Hoffman,
Acting Attorney General

By: Stuart M. Feinblatt (NJ $#018781979)
Assistant Attorney General
609-984-9504
Stuart.Feinblatt@lps.state.nj.us

SUPERIOR COURT OF NEW JERSEY
NANTICOKE LENNI-LENAPE TRIBAL MERCER COUNTY - LAW DIVISION
NATION, ’ 4
DOCKET NO. MER-L-2343-15
Plaintiff,

v. Civil Action

JOHN J. HOFFMAN, ACTING ATTORNEY
GENERAL OF NEW JERSEY, IN HIS
INDIVIDUAL AND OFFICIAL
CAPACITIES,

NOTICE OF MOTION TO DISMISS
PLAINTIFF'S COMPLAINT PURSUANT TO R.
4:6-2(a) and (e)

Defendant.

TO: Clerk of the Court
Mercer County
175 South Broad Street
Trenton, NJ 08650-0068

Frank L. Corrado, Esq.
Barry, Corrado & Grassi, PC
2700 Pacific Avenue
Wildwood, New Jersey 08260

PLEASE TAKE NOTICE THAT ON Friday, January 22, 2016, the

undersigned, John J. Hoffman, Acting Attorney General of New

Jersey, by Stuart M. Feinblatt, Assistant Attorney General, on
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behaif of defendant John J. Hoffman, Acting Attorney General of New
Jersey, shall move for an order dismissing Plaintiff’s Complaint
for lack of subject matter jurisdiction and failure to state a
claim upon which relief can be granted.

PLEASE TAKE FURTHER NOTICE that Defendant will rely upon the
brief and Certification of Stuart M. Feinblatt attached hereto.

PLEASE TAKE FURTHER NOTICE that, pursuant to Rule 1:6-2, it is
requested that the Court consider this motion on the papers
submitted unless opposition is entered, in which case oral argument
is requested.

A discovery end date has not been set. A proposed form

of Order is attached hereto.

JOHN J. HOFFMAN
ACTING ATTORNEY GENERAL OF NEW JERSEY

oy e P sl Mo

Stuart M. Feinblatt
Assistant Attorney General

DATED: December 24, 2015
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JOHN J. HOFFMAN

ACTING ATTORNEY GENERAL OF NEW JERSEY

R.J. Hughes Justice Complex

25 Market Street

P.O. Box 112

Trenton, New Jersey 08625-0112
Counsel for Defendant John J. Hoffman,
Acting Attorney General

By: Stuart M. Feinblatt (NJ #018781979)
Assistant Attorney General
609-984-9504
Stuart.Feinblatt@lps.state.nj.us

§ SUPERIOR COURT OF NEW JERSEY
NANTICOKE LENNI-LENAPE TRIBAL '  MERCER COUNTY - LAW DIVISION
NATION,
DOCKET NO. MER-L-2343-15
Plaintiff,

V. Civil Action

JOHN J. HOFFMAN, ACTING ATTORNEY
GENERAL OF NEW JERSEY, IN HIS CERTIFICATION OF
INDIVIDUAL AND OFFICIAL i STUART M. FEINBLATT
CAPACITIES, '

Defendant.

I, STUART M. FEINBLATT, of full age, certify to the Court as
follows:

1. I am an attorney at law of the State of New Jersey, and I
am the Assistant Attorney General responsible for the defense of
this matter on behalf of Defendant, John J. Hoffman, Acting
Attorney General of New Jersey ("State defendant”).

2. In this capacity, I am fully familiar with the facts stated

herein.
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3. I submit this Certification in support of the State
defendant’s Motion to Dismiss the Complaint.

4. On or about July 20, 2015, the plaintiff in this case,
Nanticoke Lenni-Lenape Tribal Nation, filed a suit in federal

court. Nanticoke Lenni-Lenape Tribal Nation vs. John J. Hoffman,

United States District Court, District of New Jersey, Civil Action
No. 1:15-cv—0564§. The federal complaint initially included both
federal and state law claims, but was later amended to drop the
state law claims. The factual assertion in the federal complaint
are essentially the same as asserted in this case. A motion to
dismiss the federal complaint in its entirety is pending.

5. On December 17, 1982, the New Jersey Legislature passed
Senate Concurrent Resolution No. 73. A true copy of Senate
Concurrent Resolution No. 73 is attached hereto as Exhibit A.

6. Oon December 14, 2001, the Director of the Division of
Gaming Enforcement wrote to the Acting Director of the federal
Indian Arts & Crafts Board. A true copy of that letter is attached
hereto as Exhibit B.

7. The following unpublished opinions are cited in
Defendant’s moving brief and are attached hereto as Exhibits C-E,
respectively:

Exhibit C - Lt Propco, LLC v. Westland Garden State Plaza

L.P., 2010 N.J. Super. Unpub. LEXIS 3116 (App. Div. Dec. 28,

2010) ;
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Exhibit D - NJ Sand Hill Band of Lenape & Cherokee Indians V.

Corzine, No. 09-683, 2010 U.S. Dist. LEXIS 66605 (D.N.J. June
30, 2010); and

Exhibit E - Shinnecock Indian Nation v. Kempthorne, No. 06-

5013, 2008 U.S. Dist. LEXIS 75826 (E.D.N.Y. Sept. 30, 2008)
I certify that the foregoing statements made by me are true. I
am aware that if any of the foregoing statements made by me are

willfully false, I am subject to punishment.

< I, j@:ﬁ&:

Stuart M. Feinblatt
Assistant Attorney General

Dated: Decembex 24, 2015
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EXHIBIT A

Pa35



FILED, Clerk of the Appellate Division, June 22, 2016, A-002756-15

o, 16l

6l Gluls

SENATE CONCURRENT RESOLUTION No. 73
STATE OF NEW JERSEY

PRE-FILED FOR INTREODUCTION IN THE 1982 SESSION

By Senators ZANE and LIPMAN

A Covoumrent Resouurton designating the Confederation of
Nanticoke-Lenni Leneps Tribes as such and memorializing the
Congress of the United States to aclmowledge the Confederation
of Nanticoke-Lenni Ienape Tribes in order to qualify the Con-
federation for appropriate faderal funding for Indians.

Wieneas, The Confederation of Nantlcoke-Tenni Lenape Tribes
degires to be designated by the State of New Jersey as auch
beeause it is comprised of several surviving tribes of the Con-

W by e

federetion of Nanticoke-Lenni Lenape cultures; and

Warneas, These people have an unbroken history of hundreds of
-years of settlement in the southern New Jersey area; and

G o

7 Waenreas, The Nanticoke-Lenni Lenape Native Americans arp
8 resident in New Jersey and there are approximately 1,600
9 Nanticoke-Lenni Lenape Native Americans in the southern New
10 Jersey area; and

11 Waenreas, The Confederation of Nanticoke-Lenni Lenape Tribes
12 has been an important and intrinaie fnctor in enlturally enriching
13 the life style of Native Americans in southern New Jersey and
14 other indigenous peoples elsewhere; and

15 Warneas, Said Confederation has been historieally preserved intact
16  and is widely aceapted aa colturally unique; and

17 Waeneas, The Confederation of Nanticoke-Lenni Lenape Tribes
18 apecifieally reserves any and all rights and attributes pursuant
19 to the federal—Tribal treaty powera and provisions thereof;

; 20  end
b 21 ‘YWmeness, The Federsl Government has provided funds for varions
J 22 programs for Indians; end
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Wanneas, The Confederation of Nanticoke-Lenni Lenape Tribes
is: seeking sckuowledgment by the Federal Governmunt as.mucH.
in order to reccive faderal funds for the Nanticcke-Tenni Lenaps
Indien Cantar which is losated in Bridgeton, News Jerses, and.
which' ia dedleated to preserving Wotive American cuiture
through education commitied to the presarvation of the Native
American Peoples' heritage; now, therefore,

Be it resoLvED by the Senate of the Ftute of New Jersey (the
General Assambly concurring):

1. Thet the Confederation of Nanticoke-Lenni [enape Tribes of
southern New Jersey, &s an alliance of independent surviving tribes
of the ares, ia hereby desifmated by the State of’ New Jersey aa
such,

9, That the Congresa-of the Uniterd States, is Hereby memorialized
to acknowledge the Confederation of Nanticoke.Lemni Lenape
Tribes as such.

3. Thet copies of this coneurrvent resalution signed by the Presi-
dent of tha Senate and attested to by the Secretary thereof, and
signed by the Spesker of the General Assembly and attested by
the Clerk thereof, be forwarded to the Speeker of the House of
Representatives and the Majority and Minority leaders thereof,
and to the President.of the United States Senate and the Majority
and Minority leaders thereof, and to. every member of Congress
alected therato {rom the State of New Jersey.

STATEMENT
The purpose of this concurrent resolution i{s axpressed in ita
title.
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Department of Law and Public Safecy
Division of. Gamxng Enforceftient

P.O. Box 047
Trenton, NJ 08625-0047
Donald T. DiFrancesco December 14, 2001 John J. Farmer, Jr.
Acting Governor Attorney General

John Peter Suarez
Director
Meridith Z. Stanton
Acting Director
Indian Arts & Crafts Board
Department of Interior
1849 C Street, NW,
Washington, D.C. 20240

RE: Indian Arts and Crafts Act of 1990

) Dear Ms. Stanton:

| have reviewed your letters dated July 13, 2000 and September 8, 1999 with respect
to the Indian Arts and Crafts Act of 1990 ("Act"). You have requested to be advised
whether New Jersey has any State recognized tribes as defined by the Act as well as the
process for State recognition of Indian tribes, if any.

New Jersey has no specific statutory or administrative procedure for granting State
recognition to Indian groups. Accordingly, the State has not enacted any statute for the
specific purpose of officially recognizing any Indian group as a tribe. Likewise, no agency
has been charged with officially recognizing Indian tribes.

Two decades ago various State Legislatures passed concurrent resolutions
"designating” three Indian groups within New Jersey as tribes: the Ramapough Mountain
People in 1980 (ACR 3031) the Powhatan Renape In 1980 (SCR 104); and the Nantlcoke
-Lenni Lenape Tribes in 1982 (SCR 73).

These concurrent resolutions did not have the force of law. Normally concurrent
resolutions have no binding legal effect outside the Legislature. Except in the case of

concurrent resolutions proposing amendments to the State Constitution, ratifying
amendments to the United States Constitution, or invalidating an administrative agency

' ﬁé% (609) 292-9394
New Jersey Is An Equal Opportunity Employer * Printed on Recycled Paper and Recyclable
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regulation, a concurrent resolution is "without legislative quality of any coercive or
operative effect.” In Re N.Y., Susquehanna & Western R.R. Co., 25 N.J. 342,348 (1957).
Such resolutions merely express the sentiments of the legislative branch.

Specifically, ACR 3031 designated the Ramapough Mountain People as the
Ramapough Indians. It memorialized Congress to recognize the Ramapough Mountain
People as the Ramapough Indian Tribe so that they could qualify for Federal funding to
establish a cottage industry for purposes of self-help and to establish and develop
programs designed to meet the special educational needs of Indian children. Similar
concurrent resolutions regarding the Powhatan Renape and the Nanticoke-Lenni Lenape
Indian groups were adopted. These resolutions did not recognize or acknowledge these
groups as tribes, but only assigned a designation and memorialized Congress to
acknowledge them. See, SCR 104 (October 16, 1980); SCR 73 (December 15, 1982).
SCR 104 resolved that "the Powhatan Renape People of the Delaware Valley, as the
surviving tribes of the Renape linguistic group of the Powhatan alliance, are hereby
designated by the State of New Jersey as the Powhatan Renape Nation." Emphasis
added. it also memorialized Congress to acknowledge the Powhatan Renape People as
the Powhatan Renape Tribe. SCR 73 resolved that “the Confederation of Nanticoke-Lenni
Lenape Tribes of Southern New Jersey, as an alliance of independent surviving tribes of

) the area, is hereby designated by the State of New Jersey as such.” This resolution also
memorialized Congress "to acknowledge the Confederation of Nanticoke-Lenni Lenape
Tribes as such." Emphasis added.

These resolutions do not state explicitly that official recognition has been extended,
These resolutions do not “officlally recognize" the three groups as "tribes." They
*designate” them, a term which means to mark or point out, to name or entitle. Webster's
Universal College Dictionary. They do not demonstrate a legislative design to formally
acknowledge a tribe's existence as a domestic independent nation with tribal sovereignty
or to deal with the group in a special relationship on a government to government basis.

You have indicated that the Indian Arts and Crafts Act extends protection to State
recognized Indian tribes. The federal definition of these tribes Is "[a]ny Indian group that
has been formally recognized as an Indian tribe by a State legislature or by a State
commission or similar organization legislatively vested with State tribal recognition
authority.” 25 C.F.R. §309.2(e)(2). Whather the legislative concurrent resolutions qualify
the three New Jersey Indian groups as Indian tribes for purposes of the federal Indian Arts
and Crafts Act would be a detarmination to be made by the appropriate federal agency and
not by any official or office of this State.
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LT PROPCO, LLC, Plaintiff-Appellant, v. WESTLAND GARDEN STATE PLAZA
LIMITED PARTNERSHIP AND BOROUGH OF PARAMUS PLANNING
BOARD, Defendants-Respondents.

DOCKET NO. A-2529-09T1

SUPERIOR COURT OF NEW JERSEY, APPELLATE DIVISION

2010 N.J. Super. Unpub, LEXIS 3116

November 4, 2010, Argued
December 28, 2010, Decided

NOTICE: NOT FOR PUBLICATION WITHOUT
THE APPROVAL OF THE APPELLATE DIVISION,.

PLEASE CONSULT NEW JERSEY RULE [:36-3
FOR CITATION OF UNPUBLISHED OPINIONS.

SUBSEQUENT HISTORY: Related proceeding at LT
Propeo, LL.C. v. Westland Garden State Plaza Lid.
P'ship, 2012 N.J. Super. Unpub. LEXIS 1050 (App.Div.,
May 14, 2012)

PRIOR HISTORY: [*1]

On appeal from the Superior Court of New Jersey,
Chancery Division, Bergen County, Docket No.
C-217-09,

COUNSEL: John R. Edwards, Jr., argued the cause for
appellant (Price, Meese, Shulman & D'Arminio, P.C.,
attorneys; Gail L. Price and Kathryn J. Razin, on the
brief).

Matthew H. Adler argued the cause for respondent
Westland Garden State Plaza Limited Partnership (Pep-
per Hamilton, LLP, and Stephen P. Sinisi, LLC, attor-
neys; Mr. Adler, Michael T. Pidgeon, and Suvama Sam-
pale, of counsel and on the brief).

JUDGES: Before Judges Cuff, Sapp-Peterson and Fas-
ciale,
OPINION

PER CURIAM

This case involves a lease dispute between plaintiff
subtenant LT Propco, LLC (Propeco) and a commercial
landlord, defendant Westland Garden State Plaza Lim-

ited Partnership (Westland). Propco appeals from Judge
Peter Doyne's January 5, 2010 order that dismissed its
first amended complaint pursuant to Rule 4:6-2(¢), and
denied its motion to file a second amended complaint,
Judge Doyne determined that Propco had no standing to
sue Westland due to lack of privity. We agree and affirm.

Westland leased property in the Garden State Plaza
Mall to The May Department Store Company (May
Stores). ! The lease term was for twenty years with an
option [*2] to extend. Section 19.2 of the lease required
May Stores to operate a:

specialty [] retail department store . . .
under the trade name of 'Lord & Taylor'
or under such other name as is then being
used in conjunction with a majority of the
stores operating in the "Metropolitan New
York Area' ... now operated by the divi-
sion known as Lord & Taylor.

Lord & Taylor was not a freestanding company when the
Lease was executed; it was a division of May Stores.

1 The May Department Store Company subse-
quently changed its name to Federated Retail
Holdings, Inc. (Federated), and then to Macy's
Retail Holdings, Inc, (Macy's).

Other than Westland and May Stores, no other party
is a beneficiary of the Lease. Section 41.22 of the Lease
provided that:

This Lease is made for the exclusive
benefit of the parties hereto and to their
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successors and assigns (except to the ex-
tent limited by the specific terms of this
Lease), and nothing herein contained shall
be deemed to confer upon any other Per-
son than the parties hereto, and such suc-
cessors and assigns, any rights or reme-
dies by reason of this Lease.

The Lease provided that May Stores had expansion
rights of up to 65,000 square feet of retail space (Section
42.2), [*3] and entitled May Stores to withhold consent
to any parking plan that decreased the number of parking
spots guaranteed by Westland (Section 21).

Section 26.4 of the Lease entitled May Stores to
sublet the premises and stated in part that:

[tlenant shall have the right . . . to as-
sign or sublease this lease to an entity
which, in conjunction with such assign-
ment or sublease, acquires a majority of
the then existing stores in the metropoli-
tan New York area now operated by the
division known as Lord & Taylor.

On October 2, 2006, Federated (formerly May
Stores) sublet the premises to Propco for a five-year
term, or until October 1, 2011. In 2006, Propco acquired
the Lord & Taylor division from Macy's and continued to
operate the Lord & Taylor retail store. The Sublease
recognized that there is no privity of contract between
Westland and Propco. Paragraph seven of the Sublease
stated in part that:

Subtenant [Propco] acknowledges that
Sublandlord [Federated] is not obligated
to provide services hereunder; however,
since Prime Landlord [Westland] and
Subtenant do not have privity of contract
under this Sublease . . . Sublandlord shall

. . enforce . . . Sublandlord's rights to
cause Landlord [*4] to provide such ser-
vices, repairs or replacements as Landlord
is obligated to provide under the Prime
Lease.

The Sublease provided that Propco, for the payment of a
separate fee and execution of additional documents, had
the right to take the Lease by assignment, Paragraph
eighteen of the Sublease stated in part that:
Subtenant shall have the right to elect
to take, or have its designee take, the

Prime Lease by assignment by notice de-
livered to Sublandlord not earlier than the
date the 'Tenant's Operating Covenant' as
described in section 19.2 of the Prime
Lease expires. Such assignment shall be
made pursuant to the form of Lease As-
signment and Assumption Agreement . . .
and the form of Real Estate Contracts As-
signment and Assumption Agreement . . .
and shall take effect upon the date that all

of the following have occurred: . . . (b)
Subtenant has paid to Sublandiord the as-
signment fee. ...

Propco did not elect to take the Lease by assignment.

On July 14, 2006, Westland and Macy's (formerly
Federated) signed a first amendment to the Lease that
provided Westland with the right to construct a new
one-level mall addition of, among other things, addition-
al retail space.

On August 29, 2008, [*5] Westland filed a land
development application (Application) with the Paramus
Planning Board (the Board). Westland requested certain
relief from the Board to construct a new parking struc-
ture and additional retail space. Westland appeared be-
fore the Board on six days between February and July
2009. Westland did not notify either Macy's or Propco of
the Application, and did not request additional retail
space for Lord & Taylor. Through counsel, Propco made
an appearance at the hearings before the Board. On July
16, 2009, the Board voted to approve the Application.

On July 13, 2009, Propco filed a verified complaint
and order to show cause with temporary restraints.
Propco sought to enforce provisions of the Lease be-
tween Westland and Macy's. Propco sought to (1) enjoin
Westland from proceeding on the Application; (2) com-
pel Westland to withdraw the Application; and (3) com-
pel Wetland to specifically enforce "the terms of the
leasehold documents,” * including the enforcement of its
expansion rights of 65,000 square feet on a third level.

2 Alternatively, Propco sought to enjoin the
Board from continuing its review of the Applica-
tion.

On September 15, 2009, Judge Doyne denied the
injunctive [*6] relief requested by Propco. On Septem-
ber 22, 2009, Propco filed the first amended complaint.
The verified complaint and first amended complaint cited
and quoted extensively to the Lease and Sublease.
Westland filed its Rule 4:6-2(¢) motion and Propco filed
a cross-motion to file a second amended complaint.
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3 The first amended complaint contained six
counts; specific performance (count one); breach
of contract (count two); breach of implied cove-
nant of good faith and fair dealing (count three);
consumer fraud (count four); misrepresentation
(count five); and protection of future interests
(count six).

Judge Doyne conducted oral argument on December
9, and issued a comprehensive eighteen-page written
opinion on December 15, 2009. Relying on the Lease
and Sublease specifically referred to in the first amended
complaint, Judge Doyne dismissed the contract claims
for lack of privity. He found that Propco was not a sig-
natory, assignee, or third-party beneficiary of the Lease.
The Sublease allowed for an assignment but Propco nev-
er executed the necessary documents or paid the required
fee. Judge Doyne explained that Lord & Taylor was only
referenced in the Lease because it was a division of
[*7] May Stores. Lord & Taylor was not a party to the
Lease. In concluding that Propco was not a third-party
beneficiary of the Lease, Judge Doyne explained that:

There is nothing in the plain language
of the [L]ease to indicate [that May Stores
and Westland] intended to create inde-
pendent rights for whoever may one day
own Lord & Taylor [Propco). In fact, the
[L]ease specifically prohibits the creation
of such rights in the absence of the execu-
tion of the documents provided in the as-
signment provisions of the [L]ease.

Propco's counsel explained to Judge Doyne that the con-
sumer fraud counts were dropped in the proposed second
amended complaint, and Judge Doyne dismissed the
"protection of future interests” count as non-existent. In
denying Propco's motion to file a second amended com-
plaint, Judge Doyne stated that:
[Propco's] counsel conceded [that] the

only differences between the amended

complaint and the second amended com-

plaint are the abandonment of the claims

alleging misrepresentation and violations

of the CFA and the expansion of the ar-

gument for [Propco's] status as a third

party beneficiary. As such, the need for an

in depth review of both filed complaints is

obviated.

This apﬁeal [*8] followed.

On appeal, Propco argues that Judge Doyne misap-
plied the standards of Rule 4:6-2(e) and erred by finding

that Propco was not a third-party beneficiary. We disa-
gree,

“In reviewing a complaint dismissed under Rule
4:6-2(e) our inquiry is limited to examining the legal
sufficiency of the facts alleged on the face of the com-
plaint." Printing Mart-Morristown v. Sharp Elec. Corp.,
116 N.J. 739, 746, 563 A.2d 31 (1989), "[A] reviewing
court 'searches the complaint in depth and with liberality
to ascertain whether the fundament of a cause of action
may be gleaned even from an obscure statement of
claim, opportunity being given to amend if necessary."
Ibid. (quoting Di Cristofaro v. Laurel Grove Memorial
Park, 43 N.J. Super. 244, 252, 128 A.2d 281 (App. Div.
1957)).

Rule 4:6-2 provides in pertinent part that:

If, on a motion to dismiss based on [a
failure to state a claim upon which relief
can be granted], matters outside the
pleadings are presented to and not ex-
cluded by the court, the motion shall be
treated as one for summary judgment and
disposed of as provided by R. 4:46, and
all parties shall be given reasonable op-
portunity to present all material pertinent
to such a motion.

Thus, the motion for dismissal [*9] “should be based on
the pleadings, with the court accepting as true the facts
alleged in the complaint." Nat'l Realty Counselors, Inc.,
v. Ellen Tracy, Inc., 313 N.J. Super. 519, 522, 713 A.2d
324 (App. Div. 1998). A court may consider documents
referenced in the complaint without converting a motion
to dismiss into one for summary judgment. E. Dickerson
& Son, Inc. v. Ernst & Young, LLP, 361 N.J. Super. 362,
365 n.l, 825 A.2d 585 (App. Div. 2003), aff’d, 179 N.J.
500, 846 A.2d 1237 (2004); In re Burlington Coat Fac-
tory Sec. Litig,, 114 F.3d 1410, 1426 (3d Cir. 1997); N.J.
Sports Prod. Inc. v. Bobby Bostick Promotions, LLC, 405
N.J. Super. 173, 178, 963 A.2d 890 (Ch. Div, 2007).

Our Supreme Court has stated “[i]n evaluating mo-
tions to dismiss, courts consider ‘allegations in the com-
plaint, exhibits attached to the complaint, matters of pub-
lic record, and documents that form the basis of a
claim." Banco Popular N. Am v. Gandi, 184 N.J. 161,
183, 876 A.2d 253 (2005) (quoting Lum v. Bank of Am.,
361 F.3d 217, 221 n.3 (3d Cir,), cert. denied., 543 U.S.
918, 125 8. Cr 271, 160 L. Ed. 2d 203 (2004)). "The
purpose of this rule is to avoid the situation where a
plaintiff with a legally deficient claim that is based on a
particular document can avoid dismissal [*10] of that
claim by failing to attach the relied upon document.”
Lum, supra, 361 F.3d at 221 n.3. Reliance on a docu-
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ment referenced in a complaint gives a plaintiff notice and the arguments presented by counsel and affirm for
that it will be considered. Jbid. the reasons expressed by Judge Doyne in his thorough

Here, Judge Doyne applied properly the standards of "' on Opinion.

Rule 4:6-2(e). We have carefully reviewed the record Affirmed.
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RONALD-STACEY, Plaintiffs, v. JON CORZINE, et al., Defendants.

Civil Action No. 09-683 (KSH)

UNITED STATES DISTRICT COURT FOR THE DISTRICT OF NEW JERSEY

2010 U.S. Dist. LEXIS 66605

June 30, 2010, Decided
June 30, 2010, Filed

NOTICE: NOT FOR PUBLICATION
SUBSEQUENT HISTORY: Complaint dismissed at,
Motion denied by N.J. Sand Hill Band of Lenape &
Cherokee Indians v. New Jersey, 2011 U.S. Dist. LEXIS
36874 (D.N.J., Mar. 31, 2011)

PRIOR HISTORY: N.J. Sand Hill Band of Lenape &
Cherokee Indians v. Corzine, 2009 U.S. Dist. LEXIS
23104 (D.N.J., Mar. 24, 2009)

COUNSEL: [*1] For NEW JERSEY SAND HILL
BAND OF LENAPE AND CHEROKEE INDIANS,
MONTAGUE POST OFFICE, Suae potestate esse,
RONALD STACEY, Suase potestis esse, Petitioners:
ARLENE GAIL RICHARDS, LEAD ATTORNEY,
NEW JERSEY SAND HILL BAND OF LENAPE &
CHEROKEE INDIANS, MONTAGUE, NJ.

For DE FACTO STATE OF NEW JERSEY, JON COR-
ZINE acting de facto governor of the State of New Jer-
sey, individually, and in official capacity, NINA
WELLS, acting de facto secretary of state of the State of
New Jersey, individually, and official capacity, THE
NEW JERSEY COMMISSION ON INDIAN AFFAIRS,
Corporate and political subdivisions of the State of New
Jersey to include but not limited to, All Freeholders, Re-
spondents, Cross Defendants: ELLEN M. HALE, LEAD
ATTORNEY, OFFICE OF THE NJ ATTORNEY
GENERAL, R.J. HUGHES JUSTICE COMPLEX,
TRENTON, NJ.

For BERGEN COUNTY, Respondent, Cross Defendant:
JAMES X. SATTELY, LEAD ATTORNEY, BERGEN
COUNTY COUNSEL, HACKENSACK, NJ.

For BURLINGTON COUNTY, COUNTY OF BUR-
LINGTON, Respondent: JOHN CHARLES GILLESPIE,
LEAD ATTORNEY, PARKER MCCAY, PA, MARL-
TON, NJ.

For COUNTY OF MONMOUTH, Respondent, Cross
Defendant: RAYMOND V. KING, LEAD ATTORNEY,
KING, KITRICK, JACKSON & TRONCONE, ESQS.,
BRICK, NJ.

For ATLANTIC COUNTY, [*2] COUNTY OF AT-
LANTIC, Respondent, Cross Defendant, Cross Claim-
ant: DONNA M. TAYLOR, LEAD ATTORNEY, AT-
LANTIC COUNTY LAW DEPARTMENT, ATLAN-
TIC CITY, NJ.

For CAMDEN COUNTY, Respondent, Cross Defend-
ant, Cross Claimant: DONNA M. WHITESIDE, OF-
FICE OF CAMDEN COUNTY COUNSEL, CAMDEN,
NIJ.

For OCEAN COUNTY, COUNTY OF OCEAN, Re-
spondent, Cross Defendant: MARY JANE LIDAKA,
LEAD ATTORNEY, BERRY, SAHRADNIK, KOTAZ
& BENSON, PC, TOMS RIVER, NJ,

For COUNTY OF MERCER, Respondent, Cross De-
fendant: SARAH G, CROWLEY, LEAD ATTORNEY,
OFFICE OF THE MERCER COUNTY COUNSEL,
TRENTON, NJ.

For MIDDLESEX COUNTY, COUNTY OF MID-
DLESEX, Respondent, Cross Defendant: PATRICK J.
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BRADSHAW, LEAD ATTORNEY, KELSO &
BRADSHAW, ESQS., NEW BRUNSWICK, NJ.

For SOMERSET COUNTY, COUNTY OF SOMER-
SET, Respondent, Cross Defendant: SCOTT D.
RODGERS, LEAD ATTORNEY, MILLER, ROB-
ERTSON AND RODGERS, P.C., SOMERVILLE, NJ.

For COUNTY OF HUNTERDON, Respondent, Cross
Defendant: FREDERICK C. SEMRAU, LEAD AT-
TORNEY, DORSEY & SEMRAU, BOONTON, NJ.

For WARREN COUNTY, COUNTY OF MORRIS, Re-
spondents, Cross Defendants: JOSEPH J. BELL, LEAD
ATTORNEY, BELL & GAGE, ESQS., ROCKAWAY,
NJ.

For COUNTY OF SUSSEX, Respondent, Cross De-
fendant: ROBERT B CAMPBELL, LEAD ATTORNEY,
[*3] MCCONNELL, LENARD & CAMPBELL, LLP,
STANHOPE, NJ.

For PASSAIC COUNTY, COUNTY OF PASSAIC, Re-
spondents, Cross Defendants: ELTIA MONTA-
NO-GALARZA, LEAD ATTORNEY, FLORIO PER-
RUCCI STEINHARDT & FADER, ROCHELLE PARK,
NJ.

For COUNTY OF ESSEX, Respondent, Cross Defend-
ant: ALAN R. RUDDY, LEAD ATTORNEY, OFFICE
OF THE ESSEX COUNTY COUNSEL, NEWARK, NJ.

For UNION COUNTY, COUNTY OF UNION, Re-
spondents, Cross Defendant: MOSHOOD MUFTALU,
LEAD ATTORNEY, UNION COUNTY COUNSEL,
ADMINISTRATION BUILDING, ELIZABETH, NJ.

For GLOUCESTER COUNTY, COUNTY OF
GLOUCESTER, CAPE MAY COUNTY, Respondents,
Cross Defendants: RICHARD L. GOLDSTEIN, LEAD
ATTORNEY, MARSHALL, DENNEHEY, WARNER,
COLEMAN & GOGGIN, PA, CHERRY HILL, NJ,

For CUMBERLAND COUNTY, COUNTY OF CUM-
BERLAND, Cross Defendant: STEVEN L. ROTHMAN,
LEAD ATTORNEY, LIPMAN ANTONELLI BATT
GILSON MALESTEIN ROTHMAN & CAPASSO,
VINELAND, NJ.

For COUNTY OF SALEM, Respondent: ELIZABETH
A. DALBERTH, LEAD ATTORNEY, THE LAW OF-
FICES OF MICHAEL J. DUNN, CHERRY HILL, NJ.

For CUMBERLAND COUNTY, COUNTY OF CUM-
BERLAND, Respondents, Cross Defendants, Cross
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Claimants: STEVEN L. ROTHMAN, LEAD ATTOR-
NEY, LIPMAN ANTONELLI BATT GILSON
MALESTEIN ROTHMAN & CAPASSO, VINELAND,
NJ.

For COUNTY OF HUDSON, [*4] Respondent, Cross
Defendant, Cross Claimant: MICHAEL L. DERMODY,
LEAD ATTORNEY, OFFICE OF HUDSON COUNTY
COUNSEL, JERSEY CITY, NJ.

For COUNTY OF MIDDLESEX, Cross Defendant:
PATRICK J. BRADSHAW, LEAD ATTORNEY,
KELSO & BRADSHAW, ESQS., NEW BRUNSWICK,
NJ.

For JON CORZINE, acting de facto governor of the
State of New Jersey, individually, and in official capaci-
ty, Cross Defendant: ELLEN M, HALE, LEAD AT-
TORNEY, OFFICE OF THE NJ ATTORNEY GEN-
ERAL, R.J. HUGHES JUSTICE COMPLEX, TREN-
TON, NJ.

For BURLINGTON COUNTY, COUNTY OF BUR-
LINGTON, Cross Defendants: JOHN CHARLES GIL-
LESPIE, LEAD ATTORNEY, PARKER MCCAY, PA,
MARLTON, NJ.

For SALEM COUNTY, COUNTY OF SALEM, Cross
Defendant: E. ELAINE VOYLES, LEAD ATTORNEY,
PENNSVILLE, NJ.

For BURLINGTON COUNTY, COUNTY OF BUR-
LINGTON, Cross Claimant: JOHN CHARLES GIL-
LESPIE, LEAD ATTORNEY, PARKER MCCAY, PA,
MARLTON, NJ.

For SOMERSET COUNTY, COUNTY OF SOMER-
SET, Cross Defendants: SCOTT D. RODGERS, LEAD
ATTORNEY, MILLER, ROBERTSON AND RODG-
ERS, P.C., SOMERVILLE, NJ.

For DE FACTO STATE OF NEW JERSEY, Cross De-
fendant: ELLEN M. HALE, LEAD ATTORNEY, OF-
FICE OF THE NJ ATTORNEY GENERAL, R..
HUGHES JUSTICE COMPLEX, TRENTON, NJ.

For OCEAN COUNTY, COUNTY OF OCEAN, Cross
Defendants: MARY [*5] JANE LIDAKA, LEAD
ATTORNEY, BERRY, SAHRADNIK, KOTAZ &
BENSON, PC, TOMS RIVER, NJ.

For COUNTY OF MIDDLESEX, Cross Defendant,
Cross Claimant: PATRICK J. BRADSHAW, LEAD
ATTORNEY, KELSO & BRADSHAW, ESQS., NEW
BRUNSWICK, NIJ.
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For SALEM COUNTY, Respondent, Cross Defendant:
ELIZABETH A. DALBERTH, LEAD ATTORNEY,
THE LAW OFFICES OF MICHAEL J. DUNN,
CHERRY HILL, NJ.

JUDGES: KATHARINE S. HAYDEN, SENIOR
UNITED STATES DISTRICT JUDGE.

OPINION BY: KATHARINE S. HAYDEN

OPINION

KATHARINE S. HAYDEN, SENIOR DISTRICT
JUDGE.

L INTRODUCTION

The New Jersey Sand Hill Band of Lenape & Cher-
okee Indians ("Sand Hill Band") and its putative public
minister, Ronald S. Holloway, Sr. ' (collectively, "plain-
tiffs") instituted this civil action seeking damages as well
as injunctive, declaratory, and punitive relief from the
defendants, the State of New Jersey, each county therein,
and their official representatives (collectively, "defend-
ants"). Stripped to its essence, the plaintiffs' complaint
alleges that the defendants and their predecessors have
converted and misappropriated their land and other
property rights for more than 200 years, in violation of
federal constitutional and statutory law, They also claim
that the defendants have wrongfully precluded [*6]
representation on the New Jersey Commission on Amer-
ican Indian Affairs, which is also named as a defendant.
Now pending before the Court are the defendants’ collec-
tive motions to dismiss the Second Amended Complaint
("SAC") pursuant to Federal Rule of Civil Procedure
12(b)(6). The State Defendants * have filed a motion to
dismiss [D.E. 97], in which the County Defendants *
have joined. (Several of the County Defendants have also
submitted letter-briefs asserting county-specific argu-
ments.) Additionally, the County Defendants have filed
their own joint motion to dismiss. [D.E. 123].

1 Though the case caption refers to
Ronald-Stacey, the body of the second amended
complaint refers to Ronald S. Holloway, Sr. The
Court understands these two identities to be the
same person, and for consistency refers only to
Holloway.

2 As used herein, the "State Defendants" are
the State of New Jersey; former New Jersey
Governor Jon S. Corzine, in his individual and
official capacities; former New Jersey Secretary
of State Nina Wells, in her individual and official
capagcities; former Attorney General Anne Mil-
gram, in her individual and official capacities;

New Jersey Senate President, Richard Codey; and
the [*7] New Jersey Commission on Indian Af-
fairs. To the extent the individual State Defend-
ants are sued in their official capacities, those de-
fendants are now: Christopher J. Christie, Gov-
ernor; Paula T, Dow, Attorney General; and Kim
Guadagno, Secretary of State. See Fed. R. Civ. P.
25(d). The individual State Defendants sued in
their personal capacities (Corzine, Wells, and
Milgram, and Codey) remain subject to suit to
that extent,

3 As used herein, the "County Defendants” in-
clude each of New Jersey's twenty-one counties:
Atlantic; Bergen; Burlington; Camden; Cape
May; Cumberland; Essex; Gloucester; Hudson;
Hunterdon; Mercer; Middlesex; Monmouth;
Morris; Ocean; Passaic; Salem; Somerset; Sus-
sex; Union; and Warren.

Il. BACKGROUND
A. Factual Background *

4 The facts are taken from the allegations con-
tained in the SAC and, for purposes of this mo-
tion only, are assumed as true. The Court empha-
sizes, however, that many of the factual allega-
tions contained in the SAC are in tension with a
recent lawsuit in which a different tribal group
laid claim to the land at issue here, and another
suit pressed by a group with the same name in
New Jersey state cowrt. See generally
Unalachtigo Band of the Nanticoke Lenni Lenape
Nation v. Corzine, 606 F.3d 126, 2010 U.S.
App. LEXIS 10570 (3d Cir. 2010); [(*8]
Unalachtigo Band of the Nanticoke Lenni Lenape
Nation v. New Jersey, 375 N.J. Super. 330, 867
A2d 1222 (N.J. Super. Ct. App. Div. 2005).
Moreover, the plaintiffs' legal claims here appear
to be substantially similar, if not identical, to
those asserted in these cases. Nonetheless, the
Court recites the historical facts as asserted by the
plaintiffs. The Court further notes that the au-
thenticity of the plaintiffs' tribal membership is a
factual issue subject to fierce debate. See, e.g.,
Joe Ryan, Indian feud, 21 counties, a big lawsuit,
NJ.com (March 22, 2009) (last visited June 24,
2010) (on file with the Court) (chronicling the
filing of this lawsuit, the competing claims be-
tween two groups calling themselves Sand Hill
Indians, and stating that competing group "ac-
cuse[s] [Holloway] of hijacking their heritage to
try to extract money from the government"); D.E.
167 (May 6, 2010 letter to the Court alleging that
"Holloway is not a Sand Hill Indian,” and "is not
known to anyone in our Sand Hill family").
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The Sand Hill Band is a Native American tribal
family descending from the Delaware, Raritan, and Un-
ami Indians. SAC P 1, 19. From time immemorial, it has
owned and occupied approximately 2,000,000 acres
[*9] of land constituting the present-day State of New
Jersey, within which formerly lay the Brotherton Indian
Reservation, and which presently constitutes Shamong
Township, Burlington County, New Jersey. /d. PP 1, 19,
62. Holloway is a member of the Sand Hill Band and a
descendant from its original landowners. /d. P 19. The
Sand Hill Band is not an Indian tribe formally recognized
by the federal government.

The plaintiffs allege that in the 1700s, the Sand Hill
Band entered into a series of treaties with the British
government that conferred upon the tribe the right to
possess its land, unless purchased by the United States.
SAC PP 1, 62. Related to these dealings, the plaintiffs
allege that in 1758, they entered into a treaty (the Treaty
of Easton) in which they ceded to the British government
some one million acres of land (which passed to the
United States at the conclusion of the American Revolu-
tion), but that they retained "all rights of hunting, fishing,
and like uses of the land." /d. P 64. In 1790, Congress
passed the Trade and Intercourse Act ("Nonintercourse
Act” or "NIA"), | CONG. CH. 33, 1 STAT. 137 (July
22, 1790), codified at 25 U.S.C. § 177. In short, the
Nonintercourse Act [*10] "bars the sale of tribal land
without federal government acquiescence." Oneida In-
dian Nation of N.Y. v. Madison County, No. 05-6408,
605 F.3d 149, 152, 2010 U.S. App. LEXIS 8643, at *7
(2d Cir. 2010).*

5 The NIA states:

No purchase, grant, lease, or
other conveyance of lands, or of
any title or claim thereto, from any
Indian nation or tribe of Indians,
shall be of any validity in law or
equity, unless the same be made
by treaty or convention entered
into pursuant to the Constitution.
Every person who, not being em-
ployed under the authority of the
United States, attempts to negoti-
ate such treaty or convention, di-
rectly or indirectly, or to treat with
any such nation or tribe of Indians
for title or purchase of any lands
by them held or claimed, is liable
to a penalty of $ 1,000. The agent
of any State who may be present at
any treaty held with Indians under
the authority of the United States,
in the presence and with the ap-
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probation of the commissioner of
the United States appointed to
hold the same, may, however,
propose to, and adjust with, the
Indians the compensation to be
made for their claim to lands
within such State, which shall be
extinguished by treaty.

25 US.C §177.

Despite [*11] the Sand Hill Band's negotiated land
rights and the protection of the Nonintercourse Act, the
plaintiffs allege that in 1802, the defendants sold the
acreage constituting the Brotherton Reservation without
the federal government's consent, thus violating the NIA,
See, e.g., SAC PP 1-3, 65, 91, 100, 103, 105, 109. ¢ Ac-
cording to the plaintiffs, the sale "illegally deprive[d the
Sand Hill Band] of use of the acreage ceded to the Brit-
ish Crown (and thereby to the United States) over which
[it] retained hunting, fishing and other use rights, and
further . . . deprived [it] of the ownership of its own
land." SAC P 65. The plaintiffs variously claim original
title to the 3,044 acres of land that formerly made up the
Brotherton Reservation and the 2,000,000 acres consti-
tuting the entire State of New Jersey. For purposes of this
opinion, it is unnecessary to discern the metes and
bounds of the lands over which the plaintiffs claim
rightful ownership. For simplicity, however, the Court
refers herein only to the Brotherton Reservation,

6 There is some question whether the sale oc-
curred in 1801 or 1802. Compare SAC P 1-3 (al-
leging 1802) with Unalachtigo Band, 867 A.2d at
1225 (stating that sale [*12] occurred in 1801).
The Court refers to 1802, as it appears in the
SAC.

The plaintiffs also allege that the County Defendants
have violated the Native American Graves Protection
and Repatriation Act of 1990 ("NAGPRA"), PUB. L.
101-601, § 2, 104 STAT. 3048 (Nov. 16, 1990), codified
at 25 U.S.C. §§ 3001-3013, because they "are in posses-
sion of burial land and artifacts belonging to [the plain-
tiffs)." SAC PP 158-63.

Finally, the plaintiffs aver that the State Defendants
have acted in concert with the New Jersey Commission
of American Indian Affairs to deny the Sand Hill Band
representation on the Commission, thereby ensuring that
the group does not achieve recognition by the federal
Bureau of Indian Affairs ("BIA") as a Native American
tribe. SAC PP 10-11, 111-14, The plaintiffs claim,
moreover, that the State Defendants have appointed to
the Commission representatives from various Indian en-
tities that are not indigenous to the State of New Jersey
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and have less historical documentation than the Sand Hill
Band, which to date has garnered no representation on
the Commission. /d. PP 11, 112-14,

B. Procedural Background

On February 17, 2009, the plaintiffs filed an initial
complaint (styled a "petition”) [*13] secking damages
and emergent injunctive relief. [D.E. 1.] On February 23,
2009, they filed an amended petition/complaint [D.E. 2],
and thereafter filed an application for a temporary re-
straining order seeking an order enjoining enforcement
of certain New Jersey laws and regulations related to
their claims. [D.E. 5.] The Court denied the application
in an opinion and order issued on March 24, 2009. [D.E.
14.] The plaintiffs filed a partial amendment to the
amended complaint on April 20, 2009 [D.E. 66], and
filed a complete SAC on May 22, 2009 [D.E. 88], which
is the subject of the pending motions to dismiss. The
State Defendants moved to dismiss on June 18, 2009
[D.E. 97], a motion which each County Defendant
Jjoined. On July 6, 2009, Magistrate Judge Patty Shwartz
ordered that each County Defendant may, in addition to
joining the State Defendants’ arguments, file its own
dispositive motion. [D.E. 117.] On July 23, 2009, de-
fendant Salem County filed a motion to dismiss [D.E.
123] on behalf of all County Defendants. See D.E. 123-1
at 2,

C. Causes of Action

The SAC asserts fifteen causes of action against the
defendants, Before explaining the factual and legal bases
for them, the Court notes [*14] that the plaintiffs have
withdrawn the following causes of action: Count 2 (to
the extent the SAC asserts claims under /8 US.C. §
241), Count 6 (to the extent it asserts claims under /8
US.C. § 1170), and Counts 10 and 12 (in their entirety).
See PL. Opp. to State Br. at 15, 16, 27. Accordingly,
those counts are dismissed without further discussion.
Furthermore, the plaintiffs have taken the explicit posi-
tion in their brief that the only claim against the County
Defendants relates to Count 6, asserted pursuant to the
NAGPRA, See Pl, Opp. to County Br. at 2, 12,7

7  After submitting his counseled brief, Hol-
loway personally requested the Court to set aside
his statement that he only asserts claims against
the County Defendants under the NAGPRA,
twice suggesting his brief was "in error.” [D.E.
137, 143], Magistrate Judge Patty Shwartz has
already addressed and rejected these requests in
an order granting the plaintiffs permission to sub-
stitute attorneys. Specifically, Judge Shwartz
concluded that the “the plaintiffs are bound by the
positions taken in the briefs submitted in opposi-
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tion to the motion to dismiss despite [the] change
in counsel,” and that "the change in counsel is not
a [*15] basis to change legal positions taken in
the this case and the positions are binding on the
client," [D.E. 152.) The Court agrees. Accord-
ingly, it addresses the motions to dismiss mindful
that the plaintiffs have expressly limited their
claims against the County Defendants to those
under the NAGPRA.

In Count 1 of the SAC, the plaintiffs assert that the
State Defendants, in their official capacity, conspired to
commit, and in fact did commit, acts of fraud, genocide
and crimes against humanity by conveying the Brother-
ton Reservation without authority and without due pro-
cess of law, in violation of the Fourteenth Amendment to
the United States Constitution. SAC PP 118-129,

In Count 2, the plaintiffs allege that the State De-
fendants, in their official and individual capacities, vio-
lated 42 U.S.C. §§ 1983, 1985(3), and 1988. Specifically,
they assert that because the New Jersey Constitution was
not ratified until August 13, 1844, all sales or relin-
quishment of their land, rights, privileges and immunities
before that date are now moot, null, and void. SAC P
131. Accordingly, the plaintiffs claim that the State De-
fendants violated their Fourteenth Amendment rights and
their rights under the [*16] New Jersey Constitution by
"colluding to circumvent the due process clause by
passing an illegal state law that allowed the state counties
to sell off land belonging to the [plaintiffs] without the
review of, and approval of the United States Govern-
ment." Id. P 137.

In Count 3, the plaintiffs allege that the State De-
fendants' actions with regard to the New Jersey Commis-
sion on Native American Affairs * have violated Title VI
of the Civil Rights Act of 1964 ("Title VI"), PUB. L.
88-352, § 601, 78 STAT. 252 (July 2, 1964), codified at
42 US.C. § 2000d, et seq Specifically, the plaintiffs
assert that the State Defendants have unlawfully reserved
appointment powers to the Commission for themselves,
thereby "creating an arbitrary and capricious selection
procedure that is selectively discriminatory.” SAC P 144,
The plaintiffs allege that the State Defendants use federal
funds “for minority programs[,] but have failed to ensure
a non-discriminatory process by which all Indian Nations
can be given an opportunity to compete equally for a
position on said commission, and be represented by that
body directly.” Id. P 143,

8 The SAC names the New Jersey Commission
on Indian Affairs as a defendant. [*17] The
Commission's official title, however, is the New
Jersey Commission on American Indian Affairs.
N.J, Stat. Ann. § 52:164-53. The New Jersey
State Department's website variously refers to the
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Commission as the New Jersey Commission on
Native American Affairs, as well as by its correct
title, See
htip:/f'www.state.nj.us/state/divisions/community/i
ndian/mission/ (last visited June 29, 2010). There
is no dispute, however, over the entity on which
the plaintiffs seek representation. The Court re-
fers herein to the "Commission" or by referencing
its full official name.

In Count 4, the plaintiffs allege that the State De-
fendants violated their rights under the Duwe Process
Clause of the Fourteenth Amendment. SAC PP 147-51.
Specifically, they assert that the defendants violated
these provisions by “facilitating the sale of Indian lands
to private interests without affording [them] the oppor-
tunity of Presidential or Congressional review." /d. P 150

Counts 5, 7, and 8 each assert claims under the
Nonintercourse Act based on the State Defendants' al-
legedly unauthorized 1802 land sale, PP 152-57, 164-84.
The counts are separated to account for the loss of land
(Count 5), the loss of water rights [*18] and revenues
(Count 7) and the loss of their ostensibly unqualified
hunting and fishing rights (Count 8). Counts 7 and 8 also
assert violations of the 1758 Treaty of Easton.

In Count 6, the plaintiffs allege that the defendants,
State and County, have violated the NAGPRA by “re-
taining, disturbing, possessing, and refusing to return
valuable ancestral remains and cultural artifacts." SAC
PP 159-160.

In Count 9, the plaintiffs allege that the individual
State Defendants violated Title VI by “selectively dis-
criminate[ing]” against them in an "arbitrary and capri-
cious selection process, their failure to adhere to their
oath of office, and breach of their fiduciary responsibili-
ties to the public at large.” SAC P 187, They seek an
injunction ordering the removal of each representative of
the New Jersey Commission of Indian Affairs, and es-
tablishing a "codified system that is level for all minori-
ties and applied without discriminatory practices.” /d, P
190.

In Count 11, the plaintiffs assert a direct constitu-
tional claim arising from Article I, § 8, cl. 2 and Article
11, § 2, cl. 2 of the federal Constitution. They assert that
as a result of the defendants' actions vis-a-vis the illegal
1802 [*19] land transaction, they have been "denied
their constitutionally guaranteed right to deal with Con-
gress in relationship to commerce.” SAC P 198.

In Count 13, the plaintiffs allege that the State De-
fendants have violated the 1758 Treaty of Easton, which
"guarantees [to them] hunting and fishing rights." SAC P
209. The plaintiffs seek injunctive relief from the re-
quirement that they purchase permits for their hunting

and fishing activities. /d. P 210, In Count 14, the plain-
tiffs seek a declaratory judgment pronouncing that the
1802 land transaction is in violation of the Noninter-
course Act, and that all resulting "land seizures . . . not
sanctioned by the United States government are invalid
and unenforceable.,” SAC P 219. Finally, in Count 15,
the plaintiffs seek restitution for all profits gained by
defendants as a result of the wrongful seizure and use of
their property. SAC PP 224-25,

Aside from the declaratory and injunctive relief that
the Court has already specified, the plaintiffs seek com-
pensatory damages "in the amount of 999,999,999 1 oz
American Eagle Gold Coins, exclusive of punitive dam-
ages." They further seek, inter alia, "the return of all
reservation, tribal, and private [*20] lands in whatever
counties they may be found”; "[t}he return of all water
rightsf,] above and below ground"; “[a]il hunting, fish-
ing, and travel rights as previously enjoyed"; "[a]ll pro-
ceeds from the sale of tribal lands, waters, timber, min-
eral . .. from 1802 through [the] present”; “[a]ll burial,
tribal, cultural[,] and other artifacts that are in existence"”
in the defendants' possession; "[o]fficial recognition as a
Native American Indian tribe from both the State of New
Jersey and the Federal Government”; and
"[r]e-establishment of a New Jersey Indian Commission
with representation by the plaintiffs," SAC Prayer for
Relief PP (£)-(1), (p)-.

IIL. JURISDICTION & STANDARD OF REVIEW

The Court exercises subject-matter jurisdiction un-
der 28 U.S.C. § 1331, as the plaintiffs' claims arise under
the Constitution and laws of the United States. It also
exercises jurisdiction over Count 6 pursuant to 25 U.S.C.
§ 3013. Given the uncertainty of the plaintiffs' tribal sta-
tus, see infra, the Court does not exercise jurisdiction
under 28 U.S.C. § 1362 (grenting district courts "original
jurisdiction of all civil actions, brought by any Indian
tribe or band with a governing body duly recognized by
[*21] the Secretary of the Interior, wherein the matter in
controversy arises under the Constitution, laws, or trea-
ties of the United States.") (emphasis added). See Price
v. Hawaii, 764 F.2d 623, 626 (9th Cir. 1985) ("Because
neither the [tribal plaintiffs] nor their governing body
have been 'duly recognized' by the Secretary, they do not
qualify for § 1362 jurisdiction . . . .").

Rule 12(b)(6) provides a defense to pleaded causes
of action where a complaint “fail[s] to state a claim upon
which relief can be granted[.]" Fed R. Civ. P. 12(5)(6).
"To survive a motion to dismiss [under Rule /2(b)(6)], a
complaint must contain sufficient factual matter, accept-
ed as true, to 'state a claim to relief that is plausible on its
face."™ Ashcrofi v. Igbal, 129 S. Ct. 1937, 1949, 173 L.
Ed. 2d 868 (2009) (quoting Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570, 127 8. Ct, 1955, 167 L. Ed,
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2d 929 (2007)); accord Fowler v. UPMC Shadyside, 578
F.3d 203, 210 (3d Cir. 2009). "A claim has facial plausi-
bility when the plaintiff pleads factual content that al-
lows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Igbal,
129 S. Ct. at 1949 (quoting Twombly, 550 U.S. at 556);
see also Mayer v. Belichick, 605 F.3d 223, 229, 2010
US. App. LEXIS 10212, at *16 (3d Cir. 2010) [*22)
("In order to withstand a motion to dismiss, a complaint's
factual allegations must be enough to raise a right to re-
lief above the speculative level.") (citations and internal
quotation marks omitted). The Court must "accept all
factual allegations as true, construe the complaint in the
light most favorable to the plaintiff[s), and determine
whether, under any reasonable reading of the complaint,
fthey] may be entitled to relief," Phillips v. County of
Allegheny, 515 F.3d 224, 233 (3d Cir. 2008), but it is
free to "disregard any legal conclusions." Fowler, 578
F.3d at 210-11. A complaint will not withstand a Rule
12(b)(6) challenge if it contains nothing more than "un-
adorned, the-defendant-unlawfully-harmed-me accusa-
tion{s]." Igbal, 129 8. Ct. at 1949; see also Twombly, 550
US. at 555 ("[A] plaintiff's obligation to provide the
grounds of his entitlement to relief requires more than
labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do.") (citations and
alterations omitted),

IV. DISCUSSION

Given the overlapping claims (some of which are
conceptually redundant), the defendants have asserted
several independent and alternative arguments in [*23]
support of their respective motions. The Court addresses
them in turn.

A. Preliminary Considerations

1. Direct Constitutional Claims

In Counts 1 and 4, the plaintiffs assert direct consti-
tutional claims for violations of, and they seek redress
under, the Fourteenth Amendment. But “a plaintiff may
not sue a state defendant directly under the Constitution
where [42 U.S.C. § ] 1983 provides a remedy." Martinez
v. City of Los Angeles, 141 F.3d 1373, 1382-83 (9th Cir.
1998). See also Azul-Pacifico, Inc. v. Los Angeles, 973
F.2d 704, 705 (9th Cir. 1992) ("Plaintiff has no cause of
action directly under the United States Constitution. We
have previously held that a litigant complaining of a vio-
lation of a constitutional right must utilize 42 US.C. §
1983."y; Thomas v. Shipka, 818 F.2d 496, 499 (6th Cir.
1987) ("[1]n cases where a plaintiff states a constitutional
claim under 42 U.S.C. § 1983, that statute is the exclu-
sive remedy for the alleged constitutional violation(]."),
vacated on other grounds, 488 U.S. 1036, 109 S. Ct. 859,

102 L. Ed. 2d 984 (1989); Hunt v. Robeson County Dep't
of Social Servs., 816 F.2d 150, 152 n.2 (4th Cir. 1987)
("Because defendants here are all local officials, any
cause of action against them for [*24] unconstitutional
conduct under color of state law could only proceed un-
der § 1983."); Morris v. Metropolitan Area Transit Auth.,
702 F.2d 1037, 1042, 226 U.S. App. D.C. 300 (D.C. Cir.
1983).

Instead, where "Congress has provided what it con-
siders adequate remedial mechanisms for constitutional
violations," Schweiker v. Chilicky, 487 U.S. 412, 423,
108 S. Ct. 2460, 101 L. Ed. 2d 370 (1988), direct consti-
tutional claims against officials acting under color of
state law are not cognizable. And the plaintiffs here have
an adequate statutory remedy for their claims against the
State Defendants for their alleged due process violations,
namely, 42 U.S.C. § 1983. Indeed, the plaintiffs have
brought such claims against the State Defendants. Counts
1 and 4 will therefore be dismissed. °

9 The Court recognizes that the Third Circuit
has not yet opined on this issue. At the very least,
however, since " § /983 affords a remedy for in-
fringement of one's constitutional rights, identical
claims raised under the Fourteenth Amendment
are redundant, rendering the outcome of the §
1983 claims dispositive of the independent con-
stitutional claims." Capogrosso v. Supreme Court
of N.J., 588 F.3d 180, 185 (3d Cir. 2009). As the
Court holds below that the plaintiffs' § 7983
[*25] claims bottomed on the Fourteenth
Amendinent fail in any event, so too do the direct
constitutional claims. In either case, these counts
will not be discussed further.

2. Claims Asserted Under §§ /983, 1985 and 1988

To the extent that the plaintiffs assert claims in
Count 2 under 42 US.C. §§ 1983, 1985, and 1988
against the State itself, the New Jersey Commission on
American Indian Affairs, and the individual defendants
sued in their official capacities, those claims fail. The
State Defendants are correct that these defendants are not
"persons" as § /983 uses that term. ° See Will v. Mich.
Dep't of State Police, 491 U.S. 58, 109 S. C1. 2304, 105
L. Ed. 2d 45 (1989) (holding that states and state officials
acting in their official capacity are not "persons" under §
1983); United States ex rel. Foreman v. State of NJ., 449
F.2d 1298 (3d Cir. 1971).

10 Section 1983 states in relevant part:
Every person who, under color

of any statute, ordinance, regula-
tion, custom, or usage, of any
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State or Territory or the District of
Columbia, subjects, or causes to
be subjected, any citizen of the
United States or other person
within the jurisdiction thereof to
the deprivation of any rights, priv-
ileges, or immunities secured by
the Constitution [*26] and laws,

cause of action.” /d. Because "[§ ] /1988 is inapplicable
where substantive law denies a plaintiff any right to re-
lief,” Baker v. F & F Investment, 420 F.2d 1191, 1196
(7th Cir, 1970) — as it does here, see infra - the plaintiffs'
invocation of it provides them no assistance.

12 Section 1988 reads in relevant part:

shall be liable to the party injured
in an action at law, suit in equity,
or other proper proceeding for re-
dress . ...

As is relevant here, § 71985(3) prohibits conspiracies
between two or more persons to deprive a person or class
of persons of equal protection of the laws. ' See Estate of
Oliva v. N.J.,, Dep't of Law & Pub. Safety, Div. of State
Police, 604 F.3d 788, 802, 2010 U.S. App. LEXIS 9142,
at *34-35 (3d Cir. May 4, 2010). The Court agrees with
the State Defendants that "persons” in § /983 and "per-
sons” in § /985 have the same meaning, See Rode v.
Dellarciprete, 617 F. Supp. 721, 723 n2 (M.D. Pa.
1983), vacated in part on other grounds, 845 F.2d 1195
(3d Cir. 1988). Thus, because "two or more persons”
must conspire to be liable under § 7985, and because
states and state officials sued in their official capacities
are not "persons” and cannot be liable under § 7983, they
cannot be liable under § 7985 either. See Santiago v. N.Y.
State Dep't of Corr. Servs., 725 F. Supp. 780, 783
(S.D.N.Y. 1983).

11 Section 1985(3) states in relevant part:

In any case of conspiracy set
forth in this section, if one or more
persons engaged therein do . . .
any act in furtherance [*27] of
the object of such conspiracy,
whereby another is injured in his
person or property, . . . the party
so injured . . . may have an action
for the recovery of damages occa-
sioned by such injury or depriva-
tion against any one or more of the
conspirators,

Finally, § 7988 authorizes in civil rights cases resort
to the remedies and procedures of the common law,
where federal law is inadequate, and also permits a court
to award attorney's fees to a prevailing party in certain
cases. '* See Post v. Payton, 323 F. Supp. 799, 803
(ED.N.Y. 1971). It "does not create an independent
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(a) Applicability of statutory
and common law, The jurisdiction
in civil and criminal matters con-
ferred on the district and circuit
courts . , . for the protection of all
persons in the United States in
their civil rights, and for their vin-
dication, shall be exercised and
enforced in conformity with the
laws [*28] of the United States,
so far as such laws are suitable to
carry the same into effect; but in
all cases where they are not
adapted to the object, or are defi-
cient in the provisions necessary to
furnish suitable remedies and pun-
ish offenses against law, the
common law, as modified and
changed by the constitution and
statutes of the State wherein the
court having jurisdiction of such
civil or criminal cause is held, so
far as the same is not inconsistent
with the Constitution and laws of
the United States, shall be ex-
tended to and govern the said
courts in the trial and disposition
of the cause, and, if it is of a
criminal nature, in the infliction of
punishment on the party found
guilty.

(b) Attorney's fees. In any ac-
tion or proceeding to enforce a
provision of [42 USCS §§
1981-1983, 1985, or 1986), [title
20 USCS §§ 1681 et seq.], the Re-
ligious Freedom Restoration Act
of 1993, the Religious Land Use
and Institutionalized Persons Act
of 2000, title VI of the Civil
Rights Act of 1964, or section
40302 of the Violence Against
Women Act of 1994, the court, in
its discretion, may allow the pre-
vailing party, other than the Unit-
ed States, a reasonable aftomey's
fee as part of the costs . .  [*29] ..
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The Court will therefore dismiss Count 2 insofar as
it is asserted against the State Defendants -- the entities
and the individuals sued in their official capacities. To
the extent that Count 2 remains viable, the Court ad-
dresses it below.

B. Nonintercourse Act Claims

1. Eleventh Amendment Immunity

The plaintiffs base Counts 5, 7, 8, 11, 14, and 15 of
the SAC on the 1802 land transaction that the plaintiffs
claim violated the Nonintercourse Act.  (Count 2 is also
based to some extent on the challenged sale of the
Brotherton Reservation, The Court's discussion in this
section applies equally to that count as well.) The State
Defendants argue that these claims are barred by the
Eleventh Amendment to the United States Constitution.

13 Counts 7 and 8 also assert violations of the
1758 Treaty of Easton. That portion of Counts 7
and 8 will be addressed below.

The Eleventh Amendment provides that *[t]he Judi-
cial power of the United States shall not be construed to
extend to any suit in law or equity, commenced or pros-
ecuted against one of the United States by Citizens of
another State, or by Citizens or Subjects of any Foreign
State," U.S. Const., Amend, XI. The Eleventh Amendment
renders [*30] unconsenting States, state agencies, and
state officers sued in their official capacities immune
from suits brought in federal courts by private parties,
including Indian tribes and their members. See Jdaho v.
Coeur d' Alene Tribe, 521 U.S. 261, 268-269, 117 8. Ct.
2028, 138 L. Ed. 2d 438 (1997) ("Under well established
principles, the Coeur d'Alene Tribe, and, a fortiori, its
members, are subject to the Eleventh Amendment.");
Blatchford v. Native Village of Noatak and Circle Vil-
lage, 501 U.S. 775, 111 S. Ct. 2578, 115 L, Ed, 2d 686
(1991); Edelman v. Jordan, 415 U.S. 651, 662-63, 94 S.
Ct. 1347, 39 L. Ed. 2d 662 (1974); Haybarger v. Law-
rence County Adult Prob. & Parole, 551 F.3d 193, 197
(3d Cir. 2008); Lombardo v. Pa. Dep’t of Pub. Welfare,
540 F.3d 190, 194-95 (3d Cir. 2008).

The shield of the Eleventh Amendment extends to
"subunits of the State." Haybarger, 551 F.3d at 198 (cit-
ing Pennhurst State Sch. & Hosp. v. Halderman, 465
US. 89, 100, 104 S. Ct. 900, 79 L. Ed. 2d 67 (1984));
accord Benn v. First Judicial District of Pennsylvania,
426 F.3d 233 (3d Cir. 2005). Thus, the New Jersey
Commission on American Indian Affairs is clearly pro-
tected by sovereign immunity as well. See Capogrosso v.
Supreme Court of N.J., 588 F.3d 180, 185 (3d Cir. 2009)

("The Eleventh Amendment to the United States Consti-
tution protects an [*31] unconsenting state or state
agency from a suit brought in federal court, regardless of
the relief sought.") (emphasis added); C.H. ex rel. ZH. v.
Oliva, 226 F.3d 198, 201 (3d Cir. 2000) (en banc); cf.
Fitchik v. N.J. Transit Rail Operations, 873 F.2d 65,
658 (3d Cir. 1989) (en banc). But the state sover-
eign-immunity shield "does not extend to counties and
similar municipal corporations.” Mt Healthy City Sch.
Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 280, 97 S. Ct.
568, 50 L. Ed. 2d 471 (1977) (citing Moor v. County of
Alameda, 411 U.S. 693, 717-721, 93 S. Ct. 1785, 36 L.
Ed 2d 596 (1973); Lincoln County v. Luning, 133 U.S.
329, 530, 10 S. Ct. 363, 33 L. Ed. 766 (1890)). ** Ac-
cordingly, the discussion below does not apply to the
County Defendants. (In any event, however, the plain-
tiffs have expressly stated that they do not assert these
claims against the County Defendants. See supra note 7.)
Nor does the Eleventh Amendment immunize state offic-
ers sued in their individual capacities. See Hafer v. Melo,
302 US. 21, 30-31, 112 8. Ct. 358, 116 L. Ed. 2d 30!
(1991). [*32] However, the Counts listed above, save
Count 2, are asserted against the individual defendants in
their official capacities only. (Again, the Court addresses
below Count 2 to the extent asserted against individual
officers in their personal capacities.)

14  See also Lake Couniry Estates, Inc. v. Ta-
hoe Regional Planning Agency, 440 U.S. 391,
401, 99 S. Ct. 1171, 59 L. Ed. 2d 401 (1979)
(stating that the Court "has consistently refused to
construe the [Eleventh] Amendment to afford
protection to political subdivisions such as coun-
ties and municipalities, even though such entities
exercise a ‘'slice of state power™); Chisolm v.
McManimon, 275 F.3d 315, 322 (3d Cir. 2001)
("While Eleventh Amendment immunity may be
available for states, its protections do not extend
to counties."); Tuveson v. Florida Governor's
Council on Indian Affairs, Inc., 734 F.2d 730,
732 (11th Cir. 1984) ("Eleventh Amendment im-
munity does not extend to independent political
entities, such as counties."); Hall v. Medical Col-
lege of Ohio, 742 F.2d 299, 301 (6th Cir. 1984)
("Municipalities, counties and other political
subdivisions (e.g., public school districts) do not
partake of the state's Eleventh Amendment im-
munity.").

Because Counts 5, 7, 8, 11, 14, [*33] and 15 are
asserted against the State of New Jersey, the Commis-
sion, and the individual defendants in their official ca-
pacities, they are barred by the Eleventh Amendment if
one of three exceptions does not apply: (1) congressional
abrogation; (2) state waiver; or (3) suits against individ-
ual state officers for prospective injunctive relief to end
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an ongoing violation of federal law. MC! Telecommuni-
cation Corp. v. Bell Atlantic-Pennsyivania, 271 F.3d
491, 503 (3d Cir. 2001) (hereinafter *MCI"),

a. Congressional Abrogation

"Congress may, in some limited circumstances, ab-
rogate sovereign immunity and authorize suits against
states. If a statute has been passed pursuant to congres-
sional power under § 5 of the Fourteenth Amendment to
enforce the provisions of that amendment, Congress can
abrogate a state's sovereign immunity." MCI, 271 F.3d at
J03 (citations omitted). But Congress may not "abrogate
state sovereign immunity when a statute is passed pur-
suant to its Article I powers, such as the Commerce
Clausel.]" Id.; see also Board of Tr. of Univ. of Alabama
v. Garrett, 531 U.S. 356, 121 S. Ct. 955, 962, 148 L. Ed.
2d 866 (2001) ("Congress may not, of course, base its
abrogation of the States' [*34] Eleventh Amendment
immunity upon the powers enumerated in Article 1.");
Seminole Tribe v. Florida, 517 U.S. 44, 116 S. Ct. 1114,
134 L. Ed. 2d 252 (1996). Congress passed the Nonin-
tercourse Act using its Article I powers, i.e., the Indian
Commerce Clause. It therefore "did not, and could not,
abrogate Eleventh Amendment immunity . , . " MCI, 271
F.3d at 503. Accordingly, “[a]brogation is not implicated
here." Id.; see also Ysleta del sur Pueblo v. Raney, 199
F.3d 281, 288 (5th Cir. 2000) (finding it "nonsensical” to
believe that Congress abrogated Eleventh Amendment
immunity under the Fourteenth Amendment, as the NIA
was passed before the Fourteenth Amendment); cf.
Schlossberg v. Maryland, 119 F.3d 1140, 1145-47 (4th
Cir. 1997) ("We will not presume that Congress intended
to enact a law under a general Fourteenth Amendment
power to remedy an unspecified violation of rights when
a specific, substantive Article I power clearly enabled the
law.™). ©

15 Even assuming, arguendo, that Congress
could validly abrogate sovereign immunity using
the powers granted to it at the time it passed the
Nonintercourse Act, the Court agrees with the
Court of Appeals for the Fifth Circuit that "the
statute, on its face, does not provide [*35] an
unmistakably clear intent to abrogate state sover-
eign immunity.” Ysleta, 199 F.3d at 288. Because
"[a] valid abrogation of Eleventh Amendment
immunity requires Congress to 'unequivocally
express[] its intent to abrogate the immunity,™
Wheeling & Lake Erie Ry. v. Pub. Util. Comm’n
of Pa., 141 F.3d 88, 92 (3d Cir. 1998) (quoting
Seminole Tribe, 517 U.S. at 53), and because
such a statement is absent from the Noninter-
course Act, the State Defendants’ sovereign im-
munity remains intact for this additional reason.

b. Waiver

"[A] state may waive sovereign immunity by con-
senting to suit." MCI, 271 F.3d at 503 (citations omit-
ted). "The waiver by the state must be voluntary and our
test for determining voluntariness is a stringent one." d.
Specifically, "[t]he state either must voluntarily invoke
our jurisdiction by bringing suit (not the case here) or
must make a clear declaration that it intends to submit
itself to our jurisdiction." /d. ar 504 (citations and inter-
nal quotation marks omitted).

The plaintiffs argue that the illegality of the State
Defendants' actions constitutes a voluntary waiver of
their Eleventh Amendment immunity, That would put the
cart before the horse. The entire point [*36] of sover-
eign immunity is to immunize states from suit and liabil-
ity, even if the challenged actions are unlawful. "The
Eleventh Amendment bar does not vary with the merits of
the claims pressed against the State." County of Oneida
v. Oneida Indian Nation, 470 U.S. 226, 252, 105 S. Ct.
1245, 84 L. Ed 2d 169 (1985). The State Defendants
have not waived their Eleventh Amendment immunity.

¢. Ex Parte Young

"The third exception to the Eleventh Amendment is
the doctrine of Ex Parte Young, 209 U.S. 123, 28 S. Ct.
441, 52 L. Ed. 714 (1908), under which individual state
officers can be sued in their individual capacities for
prospective injunctive and declaratory relief to end con-
tinuing or ongoing violations of federal law." MCI/, 271
F.3d at 506. "However, Young does not apply if, alt-
hough the action is nominally against individual officers,
the state is the real, substantial party in interest and the
suit in fact is against the state." Id. (citing Pennhurst
State Sch. and Hosp. v. Halderman, 465 U.S. 89, 103,
104 S. Ct. 900, 79 L. Ed, 2d 67 (1984)). Moreover, the
Supreme Court in Coeur d' Alene, supra, extended this
real-party-in-interest doctrine in unique situations that
would inflict significant harm on the fundamental sover-
eignty of the state itself. As the Third Circuit has ex-
plained [*37]it:

Coeur d'Alene did carve out one nar-
row exception to Young: An action cannot
be maintained under Young in those
unique and special circumstances in
which the suit against the state officer af-
fects a unique or essential attribute of
state sovereignty, such that the action
must be understood as one against the
state. One example of such special, essen-
tial, or fundamental sovereignty is a
state’s title, control, possession, and own-
ership of water and land, which is equiv-
alent to its control over funds of the state
treasury. See Coeur d' Alene, 521 U.S. at
287; id. at 296-97 (O'Connor, J., concur-
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ring in part and concuring in the judg-
ment). This exception is best understood
as an application of the general rule that
Young does not permit actions that, alt-
hough nominally against state officials, in
reality are against the state itself., See
Pennhurst, 465 U.S. at 102.

MCI, 271 F.3d at 508 (emphasis added).

The Court agrees with the State Defendants that the
relief the plaintiffs seek requires application of the Coeur
d' Alene “"exception to the exception." Entering an in-
junction requiring the State Defendants to return their
sovereign land would implicate precisely the type of
"core or fundamental [*38] matter of state sovereignty
comparable to the ability of a state to maintain ownership
of and title to its . . . lands." MCJ, 271 F.3d at 515. The
injunctive relief the plaintiffs seek squarely triggers "the
state interest . . . derive[d] from its general sovereign
powers." Jd. With respect to the counts now under dis-
cussion, therefore, Ex Parte Young does not apply. '

16 In their opposition brief, the plaintiffs chal-
lenge the defendants' actions vis-a-vis representa-
tion on the New Jersey Commission on American
Indian Affairs. Pl. Opp. to State Br. at 9-12.
Moreover, they inject additional factual allega-
tions that do not appear in the SAC, and the Court
has not considered them. In any event, these al-
legations do not concem the 1802 land transac-
tion that underpins the claims now under consid-
eration. The Court here considers the application
for prospective injunctive relief only as it relates
to the challenged land transaction. To the extent
the plaintiffs ask the Court to enjoin the State
Defendants from unlawfully depriving them of
representation on the Commission, the Court ad-
dresses that point below.

* % ¥

None of the exceptions to the State Defendants'
Eleventh Amendment immunity [*39] applies. The
claims against the State Defendants asserted in Counts 5,
7,8, 11, 14, and 15 (except to the extent asserted against
individual defendants in their individual capacities) are
accordingly barred by the Eleventh Amendment and will
be dismissed.

2. Deference to the Primary Jurisdiction of the Bureau of
Indian Affairs

The State Defendants alternatively argue that the
Nonintercourse Act claims should be dismissed because
existing factual issues require extensive involvement of

an administrative agency better equipped to answer such
questions. Specifically, a plaintiff asserting an NIA claim
must prove, among other things, that it is a bona fide
Indian tribe. Accordingly, because the Sand Hill Band in
this action is not a federally recognized Indian tribe, and
because such recognition would require complex deter-
minations by the federal Bureau of Indian Affairs
("BIA"), the State Defendants argue that this Court
should defer to the primary jurisdiction of the BIA before
adjudicating the Nonintercourse Act claims. The Court
agrees. Though it has accepted the State Defendants'
Eleventh Amendment arguments above, weighty consid-
erations of institutional competence counsel this Court
[*40] to defer to the BIA's historical, genealogical, and
anthropological expertise before any adjudication on the
merits would otherwise be appropriate. See United Tribe
of Shawnee Indians v. United States, 253 F.3d 543, 551
(10th Cir. 2001) ("Determining whether a group of Indi-
ans exists as a tribe is a matter requiring . . . specialized
agency expertise . . . ."); W. Shoshone Bus. Council v.
Babbitt, 1 F.3d 1052, 1057 (10th Cir. 1993) ("The judi-
ciary has historically deferred to executive and legisla-
tive determinations of tribal recognition.”" (citing United
States v. Rickert, 188 U.S. 432, 445, 23 8. Ct. 478, 47 L.
Ed 532 (1903), United States v. Holliday, 70 U.S. 407,
419, 18 L. Ed 182 (1865))). The NIA claims will be
dismissed for this independent reason.

Again, the plaintiffs allege that their property rights
were protected by -- and later violated under -- the Non-
intercourse Act, 25 U.S.C. § 177, which provides that no
person or entity may purchase or sell Indian lands with-
out the federal government's approval. See supra note 5.
To establish a prima facie NIA violation, a plaintiff must
establish four elements: (1) that it is an Indian tribe; (2)
that the land in question is tribal land; (3) that the United
States has never [*41] consented to or approved the
alienation of this tribal land; and (4) that the trust rela-
tionship between the United States and the tribe has not
been terminated or abandoned. V" Delaware Nation v.
Pennsylvania, 446 F.3d 410, 418 (3d Cir. 2006). "

17 It bears noting that Holloway cannot recov-
er personally for any alleged NIA violation. "The
Nonintercourse Act protects only Indian tribes or
nations, and not individual Indians." Unalachtigo
Band, 867 A.2d at 1226 (citing James v. Watt,
716 F.2d 71, 72 (Ist Cir. 1983)). The NIA claims
are therefore dismissed to that extent.

18  See also Seneca Nation of Indians v. New
York, 382 F.3d 245, 258 (2d Cir. 2004); Golden
Hill Paugussett Tribe of Indians v. Weicker, 39
F.3d 51, 56 (2d Cir. 1994); Catawba Indian Tribe
v. South Carolina, 718 F.2d 1291, 1295 (4th Cir.
1983), aff'd, 740 F.2d 305 (4th Cir. 1984) (en
banc), rev'd on other grounds, 476 U.S. 498, 106
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S. Ct. 2039, 90 L. Ed. 2d 490 (1986); Epps v. An-
drus, 611 F.2d 915, 917 (ist Cir. 1979) (per cu-
riam); ¢f. Montoya v. United States, 180 U.S. 261,
266, 2] S. Ct. 358, 45 L. Ed. 521, 36 Ct. Cl. 577
(1901).

Focus on the first. "To prove tribal status under the
Nonintercourse Act, an Indian group must show that it is
a body of Indians of the same or a similar race, united in
[*42] a community under one leadership or government,
and inhabiting a particular though sometimes ill-defined
territory.” Golden Hill Paugussett Tribe of Indians v.
Weicker, 39 F.3d 51, 59 (2d Cir. 1994) (citations omit-
ted). Recall, however, that in this case the plaintiffs' trib-
al authenticity is hotly disputed, as another tribal group
claims that its members (and not the plaintiffs) comprise
the real Sand Hill Band. See supra note 4. Given this
factual dispute and the fact that the plaintiffs have either
(1) not yet begun the federal recognition process (which
would involve proving their tribal authenticity); or (2)
have only recently begun taking those steps, the BIA is
the proper forum to resolve these issues before any le-
gitimate analysis in this Court could be undertaken.

In 1832, Congress established within the Executive
Branch the office of Commissioner of Indian Affairs, and
delegated authority to that officer to oversee "all matters
arising out of Indian relations." 4 STAT, 564, § 1 (July 9,
1832), codified at 25 U.S.C. §§ I, 2. Two years later,
Congress granted the President authority to “prescribe
such rules and regulations as he may think fit, for carry-
ing into effect the various [*43] provisions of [any act]
relating to Indian affairs[.]" 4 STAT. 738, § 17 (June 30,
1834), codified as amended at 25 U.S.C. § 9. In the same
act, Congress also established the Department of Indian
Affairs, predecessor to the BIA. See Golden Hill Pau-
gussett Tribe, 39 F.3d at 57, 4 STAT. 735-38 (June 30,
1984).

Almost 150 years later, the Department of the Inte-
rior exercised its regulatory authority by promulgating a
detailed administrative program known as the "federal
acknowledgement process,” under which the BIA "rec-
ognize(s] American Indian tribes on a case-by-case ba-
sis." Golden Hill Paugussett Tribe, 39 F.3d at 57; see
also Miami Nation of Indians v. U.S. Dep't of the Interi-
or, 255 F.3d 342, 345 (7th Cir. 2001). Federal recogni-
tion bestows upon Indian tribes certain rights and privi-
leges. Chief among them are quasi-sovereignty and the
ability to acquire land (to be held in trust by the federal
government), See 25 C.F.R. § 151.3-4. When a tribal
group seeks formal recognition (by filing a letter of in-
tent with the BIA, and then later a full-fledged petition
for recognition), the BIA conducts a complex historical,
anthropological, and genealogical study to determine
whether the group [*44] is-in fact a bona fide "Indian
tribe” warranting governmental recognition. See Golden

Hill Paugussett Tribe, 39 F.3d ar 57,25 C.F.R. § 83.1, et
seq.

A tribal group seeking federal recognition must sat-
isfy seven mandatory criteria: (a) the group has been
identified as an American Indian entity on a substantially
continuous basis since 1900; (b) a "predominant portion
of the petitioning group comprises a distinct community
and has existed as a community from historical times
until the present"; (c) the petitioning group "has main-
tained political influence or authority over its members
as an autonomous entity from historical times until the
present"; (d) a copy of the group's present governing
document must be submitted, including its membership
criteria; () the petitioning group's “membership consists
of individuals who descend from a historical Indian tribe
or from historical Indian tribes which combined and
functioned as a single autonomous political entity”; (f)
the group's membership is composed principally of per-
sons who are not members of any already-acknowledged
North American Indian tribe; and (g) neither the peti-
tioning group nor its members are the subject of con-
gressional [*45] legislation that has expressly precluded
their relationship with the federal government. 25 C.F.R.
§ 83.7; see also Miami Nation of Indians, 255 F.3d at
345-46. By its nature, this multifaceted inquiry is
fact-intensive and complex.

The plaintiffs fail to proffer in the SAC
non-conclusory facts explaining how they themselves are
the authentic lineal descendants entitled to assert NIA
claims pertaining to the sale of the Brotherton Reserva-
tion. Bald assertions that an entity is a "tribe" -- espe-
cially where, as here, competing groups assert mutually
exclusive claims of tribal membership -- are not suffi-
cient. See Shawnee Indians, 253 F.3d at 548 (rejecting
plaintiff's claim on motion to dismiss that BIA acted out-
side its authority when it denied tribal recognition; stat-
ing that the plaintiff's *argument assumes the very factual
issue at the heart of this litigation," and that plaintiff "can
only prevail on its contention if we accept its bare asser-
tion that it is the present-day embodiment of the Shaw-
nee Tribe"); ¢f Twombly, 550 U.S. ar 555. In short, the
SAC is devoid of any specific allegations that would
permit the Court to draw a plausible inference that the
plaintiffs are who they [*46] say they are. Nor does the
complaint allege that the plaintiffs have ever petitioned
the BIA for federal acknowledgement. (The plaintiffs do
claim in their brief -- but without providing any factual
or contextual support -- that they initiated the BIA pro-
cess at some point in 2007. P1. Opp. to State Br. at 26.)
Given the factual dispute over the plaintiffs' ancestral
lineage, the BIA is better equipped than is this Court to
adjudicate these intricate matters. For the reasons that
follow, dismissal of the NIA claims is appropriate under
the doctrine of primary jurisdiction.
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The docirine of primary jurisdiction "applies where
a claim is originally cognizable in the courts, and comes
into play whenever enforcement of the claim requires
resolution of issues which, under a regulatory scheme,
have been placed within the special competence of an
administrative body." MCJ, 71 F.3d at 1103 (quoting
Greate Bay Hotel & Casino v. Tose, 34 F.3d 1227, 1230
n.5 (3d Cir. 1994)). In other words, the doctrine “applies
where the administrative agency cannot provide a means
of complete redress to the complaining party and yet the
dispute involves issues that are clearly better resolved in
the first instance [*47] by the administrative agency
charged with regulating the subject matter of the dis-
pute." Id. at 1105 (citation omitted). * "There is no fixed
formula for determining whether the doctrine of primary
jurisdiction applies and matters should be evaluated on a
case-by-case basis." Global Naps, Inc. v. Bell Atlan-
tic-New Jersey, Inc., 287 F. Supp. 2d 532, 549 (D.N.J.
2003) (Greenaway, J1.). ®

19  See also CSX Transp. Co. v. Novolog Bucks
County, 502 F.3d 247, 253 (3d Cir. 2007) ("Pri-
mary jurisdiction is concerned with promoting
proper relationships between the courts and ad-
ministrative agencies charged with particular
regulatory duties.") (citations and internal quota-
tion marks omitted), cert. denied, 552 U.S. 1183,
128 S. Ct 1240, 170 L. Ed. 2d 65 (2008),
Cheyney State College Faculty v, Hufstedler, 703
F.2d 732, 736 (3d Cir. 1983) (stating that the
doctrine applies when decisionmaking "is divided
between courts and administrative agencies [and]
calls for judicial abstention in cases where pro-
tection of the integrity of a regulatory scheme
dictates primary resort to the agency which ad-
ministers the scheme"™); Golden Hill Paugussett
Tribe, 39 F.3d at 58-59 ("Primary jurisdiction
applies where a claim is originally cognizable
[*48] in the courts, but enforcement of the claim
requires, or is materially aided by, the resolution
of threshold issues, usually of a factual nature,
which are placed within the special competence
of the administrative body.").

20 The Court has taken into account the four
factors listed by the Court in Global Naps, see
287 F. Supp. 2d at 549, and its analysis reflects
those queries. To the extent that the plaintiffs be-
lieve these factors comprise a four-element "test,"
see Pl. Opp. to State Br. at 26, they are not cor-
rect, as the court in Global Naps explicitly em-
phasized the flexible nature of the inquiry.

The Court recognizes “that tribal status for purposes
of obtaining federal benefits is not necessarily the same
as tribal status under the Nonintercourse Act." Golden
Hill Paugussett Tribe, 39 F.3d at 57, see also Joint Trib-

al Council of Passamaquoddy Tribe v. Morton, 528 F.2d
370, 377 (st Cir. 1975) ("There is nothing in the [NIA]
to suggest that ‘tribe’ is to be read to exclude a bona fide
tribe not otherwise federally recognized.”). And it is true,
as the plaintiffs advise, that the BIA lacks the ultimate
jurisdiction to resolve NIA claims. See Golden Hill
Paugussert Tribe, 39 F.3d at 57. [*49] Yet the issues of
Indian status for NIA purposes and Indian status under
the federal recognition program “overlap to a considera-
ble extent.” /d. Especially so in this case. The antecedent
issue of the plaintiffs' tribal status is tightly intertwined
with their claim that the defendants have deprived them
(and not other alleged Sand Hill Indians) of personal
property rights. In other words, while a federal court
must adjudicate the NIA claim, here this Court cannot do
so due to the live dispute over the legitimacy of the
plaintiffs' ancestry. See Passamaquoddy Tribe, 528 F.2d
at 377 ("This is not to say that if there were doubt about
the tribal status of the Tribe, the judgments of officials in
the federal executive branch might not be of great sig-
nificance.”) (emphasis added). Because an altogether
different group claims that it is the rightful Sand Hill
Band, whether the plaintiffs are an "Indian tribe" for NIA
purposes is an issue parallel with, if not identical to, the
federal government's failure (thus far) to recognize the
plaintiffs as an 'Indian tribe” under the administrative
scheme.

The Second Circuit's invocation of the primary ju-
risdiction doctrine in Golden Hill Paugussett [*50]
Tribe is on point and instructive. In that case, a tribal
group asserted a land claim pursuant to the Noninter-
course Act, claiming that an 1802 Connecticut land sale
violated the NIA. 39 F.3d ar 54. The defendants argued
that the tribe could not assert NIA claims because it had
not been recognized by the Department of the Interior
(although a petition with the BIA had been filed), and the
district court agreed, dismissing the complaint for lack of
subject-matter jurisdiction. Id ar 55-56. Though the
Second Circuit rejected the district court's dismissal on
standing and subject-matter jurisdiction grounds, it found
the doctrine of primary jurisdiction on stronger footing,
The court recognized the discrete difference between the
tribal status necessary to press a claim under the Nonin-
tercourse Act and the tribal status necessary for BIA
recognition. Nonetheless, the Second Circuit held that
the issues were close enough to warrant judicial defer-
ence to the primary expertise of the BIA. This Court
quotes at length Judge Cardamone's incisive analysis:

The primary jurisdiction doctrine
serves two interests: consistency and uni-
formity in the regulation of an area which
Congress has entrusted [*51] to a federal
agency; and the resolution of technical
questions of facts through the agency's
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specialized expertise, prior to judicial
consideration of the legal claims.

Federal courts have held that to prove
tribal status under the Nonintercourse Act,
an Indian group must show that it is "a
body of Indians of the same or a similar
race, united in a community under one
leadership or government, and inhabiting
a particular though sometimes ill-defined
territory.” See, e.g., United States v. Can-
delaria, 271 U.S. 432, 442, 46 S. Ct. 561,
70 L. Ed. 1023 (1926) (quoting Montoya
v. United States, 180 U.S. 261, 266, 21 S.
Cr 358, 45 L. Ed 521, 36 Ct. Cl. 577
(1901)).] The formulation of this stand-
ard and its use by the federal courts oc-
curred after Congress delegated to the
executive branch the power to prescribe
regulations for carrying into effect statutes
relating to Indian affairs . . . and without
regard to whether or not the particular
group of Indians at issue had been recog-
nized by the Department of the Interior. . .

The Montoya/Candelaria definition
[for NIA purposes] and the BIA criteria
both have anthropological, political, geo-
graphical and cultural bases and require,
at a minimum, a community with a politi-
cal structure. The two standards overlap,
though [*52] their application might not
always yield identical results. A federal
agency and a district court are not like
two trains, wholly unrelated to one anoth-
er, racing down parallel tracks towards the
same end. Where a statute confers juris-
diction over a general subject matter to
an agency and that matter is a significant
component of a dispute properly before
the court, it is desirable that the agency
and the court go down the same track —
although at different times -- to attain the
statute's ends by their coordinated action.

Whether there should be judicial for-
bearance hinges therefore on the authority
Congress delegated to the agency in the
legislative scheme. The BIA has the au-
thority to prescribe regulations for carry-
ing into effect any act relating to Indian
affairs. Before the promulgation of the
acknowledgment regulations there did not
exist a uniform, systematic procedure to
determine tribal status within the Depart-
ment of the Interior. Therefore, deferral of
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the issue of tribal status was not required
nor would it aid a court in its determina-
tion. The Department of the Interior's cre-
ation of a structured administrative pro-
cess to acknowledge "nonrecognized" In-
dian tribes using [*53] uniform criteria,
and its experience and expertise in apply-
ing these standards, has now made defer-
ence to the primary jurisdiction of the
agency appropriate. In fact, the creation in
1978 of the acknowledgment process cur-
rently set forth in 25 C.F.R, Part 83 -- a
comprehensive set of regulations, the
BIA's experience and expertise in imple-
menting these regulations, and the flexi-
bility of the procedures weigh heavily in
favor of a court's giving deference to the
BIA. ...

The general notion of deference was
the philosophical basis for Justice Frank-
furter's opinion in Far East Conference v.
United States, 342 U.S. 570, 72 S. Ct. 492,
96 L. Ed. 576 (1952). There, in writing for
the Court, he explained that issues of fact
not within the ordinary ken of judges and
which required administrative expertise
should be resolved preliminarily by the
agency, which Congress has vested with
authority over the subject matter, even
though the ascertained facts later serve
“as a premise for legal consequences to
be judicially defined." Id. at 574. A court
should delay forging ahead when there is
a likelihood that agency action may ren-
der a complex fact pattern simple or a
lengthy judicial proceeding short. Thus,
the judicial hand [*54] should be stayed
pending reference of plaintiffs claims to
the agency for its views, A federal court,
of course, retains final authority to rule on
a federal statute, but should avail itself of
the agency's aid in gathering facts and
marshalling them into a meaningful pat-
tern. As a consequence, under the present
circumstances, the BIA is better qualified
by virtue of its knowledge and experience
to determine at the outset whether Golden
Hill meets the criteria for tribal status.
This is a question at the heart of the task
assigned by Congress to the BIA and
should be answered in the first instance by
that agency. The BIA's resolution of these
factual issues regarding tribal status will
be of considerable assistance to the dis-
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trict court in ultimately deciding Golden
Hill's Nonintercourse Act claims.

ld. at 59-60 (emphasis added, some internal citations
omitted).

21 Cf also Shawnee Indians, 253 F.3d at
550-51 (affirming dismissal of suit seeking fed-
eral recognition, and requiring exhaustion of ad-
ministrative efforts in the BIA before federal ad-
judication becomes appropriate); James v. U.S.
Dep't of Health & Human Services, 824 F.2d
1132, 1138, 263 U.S. App. D.C. 152 (D.C. Cir.
1987) (same).

And so it is here. [*55] This Court is ill-equipped
to assess the anthropological, political, geographical,
genealogical, and cultural minutiae necessary to deter-
mine whether the plaintiff Sand Hill Band qualifies as a
tribe under the NIA, whether it deserves federal ac-
knowledgment, and whether the plaintiffs are in fact the
rightful successors of the Brotherton Indians. This is
especially true where, as here, the veracity of plaintiffs'
claim of tribal ancestry has been called into question by
the State Defendants and third parties. See Unalachtigo
Band of the Nanticoke Lenni Lenape Nation v. New Jer-
sey, 375 N.J. Super. 330, 867 A.2d 1222, 1231 (N.J. Su-
per. Ct. App. Div. 2005) (dismissing for lack of sub-
ject-matter jurisdiction NIA claim challenging the same
land transaction challenged here, and strongly suggesting
that the plaintiffs "first obtain a determination from the
BIA that the Unalachtigo Band constitutes an Indian
tribe directly descendant from the tribe of Indians who
lived on the Brotherton Reservation"). And, as noted,
still other groups have laid claim to the land now at is-
sue, See generally id.; Unalachtigo Band of the Nan-
ticoke Lenni Lenape Nation v. Corzine, No. 05-5710,
2008 U.S. Dist. LEXIS 108393 (D.N.J. May 20, 2008),
[*56] supra note 4. The competing land claims and the
competing claims to rightful membership in the Sand
Hill Band relegate this Court's institutional expertise far
behind that of the executive agency established precisely
to make these types of determinations.

And therefore, even had the Court rejected the State
Defendants' claim to immunity secured by the Eleventh
Amendment (which it has not), it would dismiss the
SAC's claims under the Nonintercourse Act based upon
these disputed ancestral issues, whose resolution would
first be required before a proper analysis of the NIA
claims could be undertaken. Because two coordinate
branches of government have promulgated a
well-developed scheme for answering these difficult
questions, it behooves this Court not to volunteer an-
swers in the first instance. #

Pa61

22 Normally a court's invocation of the doc-
trine of primary jurisdiction compels referral of
the matter to the executive agency. See CSX, 502
F.3d at 253; Golden Hill Paugussett Tribe, 39
F.3d at 59-60. And had the Court rejected the
sovereign immunity arguments discussed above,
it would indeed have referred the matter to the
BIA for a threshold resolution of these issues. See
Global Naps, 287 F. Supp. 2d at 549-50 [*57]
(after holding that it had no subject-matter juris-
diction over two particular claims, stating that
even if it did it would defer under the primary ju-
risdiction doctrine and refer the matter to the ap-
propriate agency). Given the Court's Eleventh
Amendmeni holding, however, it makes no refer-
ral to the BIA in this case. The Court's primary
jurisdiction discussion here serves only as an ad-
ditional, independent reason why the NIA claims
are not properly before this Court.

C. Title VI

In Counts 3 and 9, the plaintiffs allege that the indi-
vidual State Defendants, in their personal capacities,
have violated their civil rights secured by Title VI of the
Civil Rights Act of 1964. The plaintiffs claim in Count 3
that the State Defendants "have failed to ensure a
non-discriminatory process by which all Indian Nations
can be given an opportunity to compete for a position on
[the New Jersey Commission on American Indian Af-
fairs], and be represented by that body directly.” SAC P
143. They claim in Count 9 that the State Defendants
have "selectively discriminated against [them] by their
arbitrary and capricious selection process” to the Com-
mission. SAC P 187, The plaintiffs seek, in addition to
damages, [*58] injunctive relief requiring removal of
all representatives currently sitting on the Commission
and immediate appointment in their favor. /d. P 190. ®

23 The SAC cites Ex Parte Young in seeking
injunctive relief. SAC PP 186, 189. As the State
Defendants correctly point out, however, resort to
Young is unnecessary here, for Congress has ab-
rogated Eleventh Amendment immunity in Title
V1 cases. See Three Rivers Ctr. for Indep. Living,
Inc. v. Hous. Auth. of the City of Pittsburgh, 382
F.3d 412, 426 n. 14 (3d Cir. 2004) (quoting
Franklin v. Gwinnett County Pub. Sch., 503 U.S.
60, 72, 112 8. Cr 1028, 117 L Ed 2d 208
(1992)); 42 U.S.C. § 20004-7.

Relevant here, Title VI provides that "[n]o person in
the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination
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under any program or activity receiving Federal financial
assistance.” 42 U.S.C. § 2000d. The statute "provides for
federal funding to be terminated if an entity receiving
assistance fails to comply with its requirements.” 4. W. v.
Jersey City Pub, Sch., 486 F.3d 791, 804 (3d Cir. 2007)
(en banc); 42 U.S.C. § 2000d-1. Additionally, though it
contains no express [*59] private right of action, the
Supreme Court has found in the statute an implied pri-
vate right of action. See id. (citing Barnes v. Gorman,
536 US. 181, 185, 122 S. Ct. 2097, 153 L. Ed. 2d 230
(2002)). To establish a prima facie Title V1 violation, the
plaintiff must plead sufficiently (1) that there is racial or
national origin discrimination and (2) that the entity en-
gaging in discrimination is receiving federal financial
assistance. Baker v. Bd. of Regents of State of Kan., 991
F.2d 628, 631 (10th Cir. 1993)

The State Defendants argue that the plaintiffs im-
properly sued them in their individual capacities, because
Title VI claims may only be brought against organiza-
tions, While the Third Circuit has not squarely addressed
the issue in a precedential decision, * the Sixth and
Eleventh Circuits have held that individual defendants
are not proper defendants under Title VI, because they
are not “"program(s] or activit[ies]" receiving federal fi-
nancial assistance. See Shotz v. City of Plantation, 344
F.3d 1161, 1169 (11th Cir. 2003); Buchanan v. City of
Bolivar, 99 F.3d 1352, 1356 (6th Cir. 1996), superseded
by statute on other grounds, see Hernandez v. Attisha,
No. 09-2257, 2010 U.S. Dist. LEXIS 20235, at *8 (S.D.
Cal. Mar. 5, 2010). [*60] * The Court agrees that indi-
viduals are not the proper defendants in a Title VI case.
To the extent Counts 3 and 9 seek relief against individ-
ual state officials for violations of Title VI, therefore, the
claims will be dismissed because those defendants do not
fall within the statute's scope. %

24 But see Shannon v. Lardizzone, 334 F., Ap-
px 506, 508 (3d Cir. (2009) (per curiam) (not
precedential) ("Courts have held that, because Ti-
tle V1 forbids discrimination only by recipients of
federal funding, individuals cannot be held liable
under Title VI. We agree with this reasoning.")
(internal citations omitted); ¢f. Emerson v. Thiel
College, 296 F.3d 184, 190 (3d Cir. 2002) (not-
ing that there is no individual liability under Title
IX of the Education Amendments Act of 1972,
which is substantially similar to Title VI).

25  Accord Taylor v. Altoona Area Sch. Dist.,
513 F. Supp. 2d 540, 558 (W.D. Pa. 2007);
Folkes v. N.Y. Coll. of Osteopathic Med. of N.Y.
Inst. of Tech, 214 F. Supp. 2d 273, 292 (E.D.N.Y.
2002), Steel v. Alma Pub. Sch. Dist., 162 F. Supp.
2d 1083, 1085 (W.D. Ark. 2001); Powers v. CSX
Transp., Inc, 105 F. Supp. 2d 1295, 1311-12
(S.D. Ala. 2000); Wright v. Butts, 953 F. Supp.

1343, 1350 (M.D. Ala. 1996); [*61) Jackson v.
Katy Indep. Sch. Dist., 951 F. Supp. 1293, 1298
(S.D. Tex. 1996).

26 The State Defendants also argue that the Ti-
tle VI claims fail because the New Jersey Com-
mission on American Indian Affairs does not re-
ceive or distribute federal funding, a necessary
prerequisite for a Title VI claim. The SAC spe-
cifically alleges that the Commission receives
federal funding, see, e.g., SAC P 145, and the
plaintiffs have submitied documentation from the
State demonstrating that the Commission obtains
revenues in the amount of $ 150,000. See D.E. #
128-8. But the documentation plainly does not
establish that the Commission receives funds
from the federal government. Other publicly
available information suggests quite the opposite.
See Table, Office of Management & Budget,
New Jersey Department of the Treasury, Federal
Funds Appropriations, FY 2008-2009, at
D-12-13 (listing no federal funds appropriations
to the Commission of American Indian Affairs),
available at
http:/fwww.state.nj.us/treasury/omb/publications/
09budget/index.shtml (last visited June 29, 2010).
Furthermore, the State Defendants have offered
to certify that the Commission receives no federal
funding. Def Rep. Br. at 20. Given [*62] the
Court's resolution herein, and the present proce-
dural posture, such a certification is unnecessary.
The Court will not address the funding issue in
greater detail at this time. The Court mentions it,
however, for completeness.

To the extent Counts 3 and 9 can be liberally con-
strued as claims against the proper defendants -- the State
of New Jersey or the Commission itself (and to the ex-
tent the SAC properly seeks injunctive relief against the
individual state officers) -- they fail as well. The plain-
tiffs have not "plead{ed] factual content that allows the
court to draw the reasonable inference that the [State
Defendants are] liable for the misconduct alleged." /gbal,
129 S. Ct. at 1949, Instead, Counts 3 and 9 (see SAC PP
141-46, 185-90), along with the SAC's background alle-
gations (see SAC PP 10-11, 15, 112-17), do little more
than assert in conclusory and threadbare fashion that the
defendants have, for instance, "colluded with the [Com-
mission] and the Indian entities represented therein, to
keep the plaintiff[s] from being given representation on
that body(.]" /d. P 10.

The plaintiffs suggest that the Commission selection
process is discriminatory and arbitrary because the de-
fendants [*63] "have reserved appointment power to
themselves,” SAC P 144, and because the defendants
have failed to “insure [sic] institution of a codified
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standard by which all Indian Nations can be selected for
representation.” /d. But it is the very statute creating the
Commission that accords such appointment powers to
the Governor. See N.J. Stat. Ann, § 52:164-53. Specifi-
cally, the statute prescribes that the Commission be
comprised of nine members: the Secretary of State (ex
officio) and eight tribal members. /d. Six of the members
must be appointed from the following three tribes (two
members per tribe): the Nanticoke Lenni Lenape Indians,
the Ramapough Mountain Indians, and the Powhatan
Renape Nation. Jd. These members are to be recom-
mended by their respective tribes, and are "appointed by
the Govemor . . . with the advice and consent of the Sen-
ate." /d. The other two members must be members of the
"Intertribal People,” that is, "American Indians who re-
side in New Jersey and are not members of the Nan-
ticoke Lenni Lenape Indians, the Ramapough Mountain
Indians, or the Powhatan Renape Nation, but are enrolled
members of another tribe recognized by another state or
the federal government.” [*64] Id,

The complaint fails to allege why or how the State
Defendants have violated the federal statutory rights of
the plaintiffs by appointing, pursuant to the Commission
selection scheme -- persons other than the plaintiffs, If
the plaintiffs believe that the Intertribal allotment and the
favored appointments of the three tribes specified by §
52:164-53 is ill-advised or bad policy, their remedy is
with the Legislature. But such a belief does not in itself
establish discriminatory conduct actionable under Title
A

27 The plaintiffs intimate in their brief that the
statute itself "is discriminatory on its face." PL
Opp. to State Br, at 28. To the extent that the
plaintiffs challenge the validity of the statute it~
self, the Court does not consider the claim, as it
appears nowhere in the SAC. The SAC seeks re-
lief for the defendants’ conduct, not the invalidity
of the statute.

Vague allegations that the individual defendants
"arbitrarily select members to the ., . . Commission . , .
with no regard for faimess,” SAC P 1186, that the selec-
tion process is “arbitrary and capricious,” id., and that the
defendants have "selectively discriminated against the
[pllaintiff[s], id. P 111, "will not [*65] do." Twombly,
550 U.S. at 555. This Court is not obliged to accept as
fact a complaint's conclusory legal assertions where spe-
cific factual allegations do not rise above the speculative
level. Fowler, 578 F.3d at 210-11. The complaint here
does not explain what it is that the State Defendants have
done to "selectively discriminate” against the plaintiffs
(except that they have not, to date, appointed to the
Commission a person from the plaintiff's group), nor
does the SAC provide any detail why or how the selec-

tion process under the statute is irrational. Rather, the
allegations of discriminatory conduct fundamentally are
"unadorned, the-defendant{s]-unlawfully-harmed-me
accusation[s)." Igbal, 129 S. Ct. at 1949. Accordingly,
they fail on their face to state actionable Title VI claims.

Finally (and related to the point above), the com-
plaint fails to set forth the manner in which the plaintiffs
have been subjected to discrimination “on the ground of
race, color, or national origin." 42 US.C. § 2000d-1
(emphasis added). Instead, the plaintiffs complain only
that their members have not yet been chosen for repre-
sentation on the Commission. That fact alone, however,
is not discrimination [*66] based on a protected char-
acteristic. The plaintiffs take umbrage not at the reasons
the defendants have thus far failed to secure them repre-
sentation on the Commission. Their challenge, instead, is
to the end result in itself. Indeed, the plaintiffs' opposi-
tion brief says so expressly: "[Tlhe State individu-
als/officials . . . failed to designate plaintiffs as a tribe
despite plaintiffs['] repeated requests for consideration.”
Pl, Opp. to State Br. at 28. This does not meet the
Twombly/Igbal burden of alleging specific facts war-
ranting a plausible inference of discriminatory treatment,

Counts 3 and 9 will be dismissed. #®

28 The plaintiffs suggest in their brief that the
alleged Title VI violation is also actionable under
§ 1983. See Pl. Opp. Br. at 15. The Court disa-
grees. See A.W. v. Jersey City Pub. Sch., 486 F.3d
791, 804-05 (3d Cir. 2007) (en banc) (holding
that claims under § 504 of the Rehabilitation Act,
which “adopts the schemes, rights and remedies”
of Title VI, are not also cognizable under §
1983)y; MM.R.-Z, v. Commw. of Puerto Rico, 528
F.3d 9, 13 n3 (Ist Cir. 2008) ("Section 1983
cannot be used as a vehicle for . . . statutory
claims that provide their own frameworks for
[*67] damages."); Alexander v. Chicago Park
Dist., 773 F.2d 850, 856 (7th Cir. 1985) (holding
that that the remedial scheme in Title VI is com-
prehensive, and that Congress consequently did
not intend to allow violations of Title VI to be
remedied through § 1983); Bruneau v. S.
Kortright Cent. Sch. Dist., 163 F.3d 749, 756 (2d
Cir. 1998) (holding that Title IX, which is almost
identical to Title VI, is similarly comprehensive
and does not support claims under § 7983).

D. Section 1983 and 1985 Claims

The Court has already dismissed Count 2 insofar as
it asserts claims under 42 US.C. §§ 1983 and 1985
against the State of New Jersey, the New Jersey Com-
mission on American Indian Affairs, and the individual
State Defendants sued in their official capacities. It now
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dismisses the remainder of Count 2, i.e., to the extent
asserted against the individual State Defendants in their
personal capacities.

At the outset, Count 2 fails to allege any specific
facts that would permit a plausible inference that any
individual State Defendant conspired with one or more
of the other individual State Defendants to deprive the
plaintiffs of any constitutional protection. See Lake v.
Arnold, 112 F.3d 682, 685 (3d Cir. 1997) [*68] ("[T]he
reach of section 1985(3) is limited to private conspiracies
predicated on ‘racial, or perhaps otherwise class based,
invidiously discriminatory animus.” (quoting Griffin v.
Breckenridge, 403 U.S. 88, 102, 91 8. Ct, 1790, 29 L. Ed.
2d 338 (1971))); Romero-Barcelo v. Hernandez-Agosto,
75 F.3d 23, 34 (3d Cir. 1996) ("An actionable section
1985(3) claim must allege that (i) the alleged conspira-
tors possessed some racial, or perhaps otherwise
class-based, invidiously discriminatory animus, and (ii)
their alleged conspiracy was aimed at interfering with
rights . . . protected against private, as well as official,
encroachment.”) (internal citations and quotation marks
omitted). A complaint asserting a § 7985(3) claim will
not withstand a Rule 12(b)(6) motion by claiming only
that multiple defendants have conspired against the
plaintiff. See Romero-Barcelo, 75 F.3d at 34 ("The con-
spiracy allegation must identify an overt act."); accord
Slotnick v. Staviskey, 560 F.2d 31, 33 (Ist Cir. 1977)
("Complaints cannot survive a motion to dismiss if they
contain conclusory allegations of conspiracy but do not
support their claims with references to material facts.").
And Count 2 does nothing more than that. See, e.g., SAC
[*69] P 137. To the extent that the SAC presses a cause
of action under 42 U.S.C § 1985(3), therefore, it will be
dismissed,

For reasons identical to its dismissal of the plaintiffs'
Title VI claim, supra, the Court further holds that Count
2 fails to allege a violation of Due Process. Insofar as the
plaintiffs allege that the State Defendants have violated
their Fourteenth Amendment rights by refusing to ap-
point one of their own to the Commission, the plaintiffs
have failed to allege what process they were due in the
selection of Commission members, and how the defend-
ants withheld the same.

Finally, to the extent the plaintiffs assert a Due Pro-
cess challenge to the 1802 sale of the Brotherton Reser-
vation, that claim appears to be little more than a reca-
pitulation of the plaintiffs' Nonintercourse Act claim. See
SAC P 134 ("American Indians enjoy protected property
right[s,] especially in regard to reservation lands. A¢ a
minimum this includes the right to have the sale or
transfer of title 1o such reservation land reviewed by the
Federal Government for sufficiency.") (emphasis added);
id. P 139 ("The [defendants] had (and have) fair warning
that the confiscation, sale, or disposal of protected

{*70] Indian lands lies in the sole jurisdiction of the
United States government for congressional due process
review . . . .") Alleged violations of a congressional act,
however, may not be recast as constitutional transgres-
sions so easily. The Court has already rejected the NIA
claims.

In any event, the individual State Defendants are not
liable under § 71983 for a simpler, yet more fundamental
reason -~ the challenged land sale occuired in 1802, two
centuries before the defendants' governmental affiliation.
As the Third Circuit has explained:

A defendant in a civil rights action
must have personal involvement in the al-
leged wrongs; liability cannot be predi-
cated solely on the operation of re-
spondeat superior. Personal involvement
can be shown through allegations of per-
sonal direction or of actual knowledge
and acquiescence. Allegations of partici-
pation or actual knowledge and acquies-
cence, however, must be made with ap-
propriate particularity.

Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d Cir.
1986); accord Evancho v. Fisher, 423 F.3d 347, 353 (3d
Cir. 2005) (affirming dismissal of § 7983 claim for fail-
ing to allege with any detail the defendant's personal
involvement in the challenged actions). [*71] Because
the defendants could not possibly have had anything to
do with an early 19th-century land transaction, they
cannot be held personally liable under § 7983 for it.

The SAC fails to establish an actionable § /983
claim. Count 2 will therefore be dismissed.

29  Count 11 asserts a direct constitutional
claim under Articles I and II of the Constitution.
SAC PP 196-201. This claim assails the defend-
ants’ role in the procurement of and transacting in
the profits on the land formerly constituting the
Brotherton Reservation. Because this claim is de-
rivative of, and therefore necessarily depends on,
the legitimacy of the claims challenging the 1802
land sale, it fails too. Count 11 is dismissed.

E. Claim Under the Native American Graves Protec-
tion and Repatriation Act

The plaintiffs claim in Count 6 that the State and
County Defendants have violated the NAGPRA. Enacted
in 1990, "[t]he NAGPRA establishes rights of tribes and
lineal descendants to obtain repatriation of human re-
mains and cultural items from federal agencies and mu-
seums, and protects human remains and cultural items
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found in federal public lands and tribal lands." Romero v.
Becken, 256 F.3d 349, 354 (5th Cir. 2001); 25 US.C. §
3002-3005.

Count [*72] 6 avers that the plaintiffs' "unique po-
sition as the successor heir of the Delaware, Raritan, and
Unami Indians entitles them to all the [r]ights, privileges,
benefits[,] and protections of the [NAGPRAL" SAC P
159, and that the defendants "have not complied with this
act and its provisions" by "retaining, disturbing, pos-
sessing, and refusing to return valuable ancestral remains
and cultural artifacts." /d. PP 160-61. Similarly, the
SAC's background allegations state only that the County
Defendants "are in possession of burial land and artifacts
belonging to [them,] in violation of , . , the NAGPRA],"
SAC P 7, and that the County Defendants have "sold,
purchased, and acquired lands, burial artifacts],] and
other protected items that belong to [them,] in violation
of the [NAGPRA]." SAC P 18. This is insufficient. The
SAC provides no specific facts drawing a plausible pic-
ture as to what artifacts or remains the defendants have
unlawfully disturbed, confiscated, or retained, where
such artifacts or remains were discovered, or the manner
in which the defendants have violated the acts., Once
again, the conclusory allegation that "the defendants
have not complied with the Act" does not pass [*73]
muster.

Additionally, the NAGPRA grants district courts the
"authority to issue such orders as may be necessary to
enforce [its] provisions," id. § 3013, but the statute's
reach is limited to "federal or tribal land." /d. § 3002(a);
see also Romero, 256 F.3d at 354, "Federal land” is de-
fined as "any land other than tribal lands which are con-
trolled or owned by the United States[.]" 25 US.C. §
3001(5). "Tribal land," in turn, "means . . . (A) all lands
within the exterior boundaries of any Indian reservation;
(B) all dependent Indian communities; and (C) any lands
administered for the benefit of Native Hawaiians pursu-
ant to the Hawaiian Homes Commission Act[.]" 25
US.C. § 3001(15). Accordingly, a claim under the
NAGPRA fails when the land from which specified re-
mains or artifacts are uncovered is not federal or tribal
land. In Romero, the Court of Appeals for the Fifth Cir-
cuit affirmed a Rule 12(B)(6) dismissal of a NAGPRA
claim for this very reason:

Despite th[e] broad enforcement power
{that NAGPRA grants], the district court
correctly held that [the plaintiffs] claims
suffer from a fundamental flaw -- that the
human remains were found on municipal
rather than federal or tribal land. [*74]
By its plain terms, the reach of the
NAGPRA is limited to 'federal or tribal
lands.! 25 U.S.C. § 3002(a). 1t is undis-

puted that the remains in this case were
found on the land of the City of Universal
City. The fact that the U.S. Army Corps
of Engineers, a federal agency, was in-
volved in a supervisory role with the
Texas Antiquities Commission does not
convert the land into 'federal land' within
the meaning of the statute.

Romero, 256 F.3d at 354 (emphasis added); see aiso W.
Mohegan Tribe and Nation of N.Y. v. New York, 100 F.
Supp. 2d 122, 125 (N.D.N.Y. 2000) ("NAGPRA governs
the disposition of Native American cultural items that are
‘excavated or discovered on federal or tribal lands.' 25
US.C. § 3002(a). As this Court [has} concluded . . ., the
Island [on which the items were alleged to have been
discovered] does not fall within the scope of NAGPRA's
jurisdiction since it is neither federal nor tribal land
within the statute's meaning."), vacated in part on other
grounds, 246 F.3d 230 (2d Cir. 2001).

Here, the plaintiffs have failed to allege that remains
or artifacts were discovered and removed from federal or
tribal lands, as defined. As the NAGPRA claim is as-
serted against every [*75] defendant, State and County,
it is impossible to divine from the conclusory allegations
why or how the land from whence the alleged artifacts
came meets those statutorily defined terms. The land that
underlay the 1802 land transaction is not federally owned
or controlled, does not fall within the exterior boundaries
of an Indian reservation, and -- so far as the factual alle-
gations in the complaint go -- is not a dependant Indian
community. * Instead, the plaintiffs allege only that the
County Defendants "are in possession of burial land and
artifacts belonging to the plaintiff® in violation of
NAGPRA and that certain County Defendants "have
sold, purchased, and acquired lands, burial artifacts and
other protected items that belong to the plaintiff in viola-
tion" of the statute. Accordingly, because plaintiffs have
not pleaded facts properly invoking NAGPRA's protec-
tion, Count 6 is dismissed.

30 See 18 US.C. § 1151(b); United States v.
South Dakota, 665 F.2d 837, 839 (8th Cir. 1981).

F. 1758 Treaty of Easton

The claims based on the 1758 Treaty of Easton --
asserted in Counts 7, 8, and 13 - remain, These claims
assert that the defendants have breached the 1758 com-
pact granting the Sand ({*76] Hill Band plenary author-
ity over the fishing, hunting, and water rights appurte-
nant to the land formerly constituting the Brotherton
Reservation. Whether one accepts as fact the SAC's his-
torical account of the Treaty of Easton or ancther ver-
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sion, see Unalachtigo Band of the Nanticoke Lenni Le-
nape Nation v. New Jersey, 375 N.J. Super. 330, 867
A2d 1222, 1224-25 (N.J. Super. Ct. App. Div. 2005)
(recounting evolution of the 1758 Treaty of Easton and
the 1801 sale of the Brotherton lands), the state-law
breach-of-contract claims asserted in Counts 7, 8, and 13
fails for two independent reasons.

First, the Court agrees that the equitable doctrine of
laches eviscerates the plaintiffs' right to assert claims
under the compact. This case is, as the State Defendants
contend, controlled by City of Sherrill v. Oneida Indian
Nation, 544 U.S. 197, 125 S. Ct. 1478, 161 L. Ed. 2d 386
(2005). There, the Oneida Indian Nation sought to
reestablish Indian sovereignty over lands that once had
been subject to Indian control, then subsequently relin-
quished, and then many years later reacquired by the
tribe. The Supreme Court rejected the ftribe's
re-established sovereignty argument, holding that the
doctrine of laches barred it:

The wrongs of which [the tribe] [*77]
complains in this action occurred during
the early years of the Republic. For the
past two centuries, New York and its
county and municipal units have continu-
ously governed the territory. The Oneidas
did not seek to regain possession of their
aboriginal lands by court decree until the
1970's. And not until the 1990's did [the
tribe] acquire the properties in question
and assert its unification theory to ground
its demand for exemption of the parcels
from local taxation. This long lapse of
time, during which the Oneidas did not
seek to revive their sovereign control
through equitable relief in court, and the
attendant dramatic changes in the charac-
ter of the properties, preclude [them] from
gaining the disruptive remedy it now
seeks.

Id. at 216-17, accord Cayuga Indian Nation v. Pataki,
413 F.3d 266, 277-78 (2d Cir. 2005).

Here, the plaintiffs seek possessory redress for an
alleged contractual violation that ripened, at the latest,
208 years ago. The grant of such relief would be disrup-
tive to say the least. As was the case in Sherrill and Ca-
yuga, much has happened in the interim. As a result of
the plaintiffs' "long delay in seeking equitable relief
against New [Jersey] or its local [*78] units” and the
"developments in [the area] spanning several genera-
tions," Sherrill, 544 U.S. at 221, the Court holds that the
doctrine of laches bars their claims.

Second, the Appellate Division of the New Jersey
Superior Court rejected precisely this contract claim in
Unalachtigo Band of the Nanticoke Lenni Lenape Nation
v. New Jersey, 375 N.J. Super. 330, 867 A.2d 1222 (N.J.
Super. Ct. App. Div. 2005). In that case, the plaintiffs
asserted the same NIA claims that the plaintiffs in this
case assert (based on the same facts), but the Appellate
Division held that the NIA grants exclusive jurisdiction
to federal courts. 867 A.2d at 1227-30. It went on, how-
ever, to address the contractual claim asserted under the
Treaty of Easton. And it rejected the claim. See id at
1229-30. The court held that the voluntary sale of the
Brotherton Reservation in 1801 (or 1802, according to
the plaintiffs) extinguished any contractual rights arising
from the 1758 compact:

In 1801, both parties to the contract
agreed, for valuable consideration, to re-
scind the following two portions of the
contract; (1) providing "it shall not be in
the power of the said Indians, or their
Successors," to sell any part of their in-
terest in  [*79] the land, and (2) provid-
ing that the Commissioners would hold
the reservation in trust for the Indians and
their successors, forever.

Because the 1758 Act was a contract,
under State law the parties may modify,
abrogate, or rescind it. Both parties must
clearly assent to the change, and consid-
eration is generally required. There is no
question here that the Lenni Lenape not
only assented to the sale of their land, but
requested it, and the record reflects that
they received full value, without any de-
ception or overreaching.

When, at the request of the Indians,
the land was sold to other parties in
fee-simple absolute, the abnormal quali-
ties of Indian tenure were extinguished.
The Act of 1801 . . . in effect rescinded
the conflicting provisions of the 1758 Act,
and modified the land rights associated
with the reservation to permit the reserva-
tion to be subdivided and sold to
non-Indians.

The provisions at issue do not exist
any longer; at least under State contract
law without considering the impact of the
federal Nonintercourse Act. Only by ap-
plication of the federal restraint on the
1801 reservation sale, does plaintiffs’
specific performance State claim achieve
potential viability. [*80] In the absence
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of any federal restraint, plaintifis would
not be entitled to specific performance of
the 1758 Act. '

Id. ar 1231 (emphasis added; internal citations and quo-
tation marks omitted).

The Court has found above that the plaintiffs' NIA
claims are not actionable. Accordingly, no "federal re-
straint" exists to undermine the Appellate Division's con-
tractual analysis of the Treaty of Easton. Whether or not
the Appellate Division's holding is binding on this Court,
see State Def Br. at 40, the Court agrees with it. Accord-
ingly, the claims based on the Treaty of Easton fail.

G. Summary

The following is a summary of the Court's disposi-
tion. Counts 1 and 4 -- asserting claims arising directly
out of the Constitution -- have been dismissed because §
1983 is the exclusive vehicle for achieving redress
against a state officer for constitutional deprivations.
(Alternatively, those counts are subsumed by Count 2,
and fail on their merits.) Count 2 -~ asserting claims un-
der §¢ 1983 and 1985 - has been dismissed for two es-
sential reasons: (1) to the extent it is asserted against the
State of New Jersey, the New Jersey Commission on
American Indian Affairs, and the individual State De-
fendants [*81] in their official capacities, those de-
fendants are not "persons” under the statute and cannot
be held liable; and (2) to the extent it is asserted against
the individual State Defendants in their personal capaci-
ties, Count 2 fails to set forth sufficient factual allega-
tions permitting a plausible inference that the defendants
have violated the plaintiffs' federal constitutional or stat-
utory rights. Counts 3 and 9 -- asserting claims under
Title VI -- fail for similar reasons, and also because indi-
vidual persons cannot be held liable under the statute.

Counts 3, 7, 8, 11, 14, and 135 assert claims and seek
relief under the Nonintercourse Act, challenging the
1802 sale of the land formerly constituting the Brother-
ton Reservation. Those counts assert claims against the
State of New Jersey and one of its agencies, and are ac-
cordingly barred by the Eleventh Amendment. Alterna-
tively, even if they were not barred, the Court would
defer to the primary jurisdiction of the Bureau of Indian
Affairs to make complex determinations regarding the
plaintiffs' ancestral lineage.

Count 6, asserted against all defendants, fails be-
cause the SAC does not set forth sufficient factual matter
to permit a plausible [*82] inference that the defendants
have violated the NAGPRA. The remaining portion of
Count 6 has been withdrawn by the plaintiffs.

Counts 10 and 12 have been withdrawn by the plain-
tiffs. Finally, Counts 7, 8, and 13 — asserting contract
claims under the Treaty of Easton - are dismissed under
the equitable doctrine of laches and on their merits.

H. Housekeeping

Two issues remain. First, the SAC makes reference
to alleged violations of the New Jersey Constitution,
although it does not allege them as independent counts,
See, e.g., SAC P 118, This Court has dismissed all claims
underlying its original federal-question jurisdiction, and
has addressed one state-law claim, as it is intertwined
with the federal claims. To the extent that the SAC can
be read to assert independent state-law claims arising
under the New Jersey Constitution, however, the Court
will decline to exercise supplemental jurisdiction over
them, See 28 US.C. § 1367(c); Carisbad Tech., Inc. v.
HIF Bio, Inc., 129 S. Ct. 1862, 1866, 173 L. Ed. 2d 843
(2009) ("With respect to supplemental jurisdiction . . ., a
federal court has subject-matter jurisdiction over speci-
fied state-law claims, which it may (or may not) choose
to exercise. A district [*83] court's decision whether to
exercise that jurisdiction after dismissing every claim
over which it had original jurisdiction is purely discre-
tionary.") (internal citation omitted).

Second, on June 16, 2010, the plaintiffs filed a mo-
tion [D.E. 168] to amend the complaint, seeking to file a
Third Amended Complaint. Pursuant to her earlier case
management order [D.E. 165), Magistrate Judge Shwartz
terminated the motion to amend without prejudice pend-
ing the disposition of the motions to dismiss [D.E. 173].
Pursuant to that order, and in accord with Fed. R. Civ. P.
15(a)(2), the plaintiffs will be permitted to re-file their
motion to amend, The parties are directed to confer with
Judge Shwartz no later than July 9, 2010 for specific
instructions regarding motion practice.

V. CONCLUSION

For the foregoing reasons, the Court grants the mo-
tions to dismiss the Second Amended Complaint.

/s/ Katharine S. Hayden

KATHARINE S. HAYDEN

UNITED STATES DISTRICT JUDGE
DATE: JUNE 30, 2010

ORDER

KATHARINE S, HAYDEN, SENIOR DISTRICT
JUDGE.

For the reasons stated in the opinion filed herewith,
and good cause appearing,
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It is on this 30th day of June, 2010, hereby

ORDERED the motions to dismiss [D.E. 97, 123]
the Second [*84] Amended Complaint [D.E. 88] pur-

suant to Fed. R. Civ. P. 12(b)(6) are GRANTED; and it
is further

ORDERED that the Second Amended Complaint
[D.E. 88] is DISMISSED; and it is further
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ORDERED that plaintiffs shall be granted leave to
file a motion to amend the complaint pursuant to Fed. R.
Civ. P. 15(a)(2); and it is further

ORDERED that the parties are directed to confer
with Judge Shwartz no later than July 9, 2010 for specif-
ic instructions regarding motion practice.

/s/ Katharine S. Hayden
KATHARINE S. HAYDEN
UNITED STATES DISTRICT JUDGE
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OPINION
MEMORANDUM AND ORDER
JOSEPH F. BIANCO, District Judge:

Plaintiff the Shinnecock Indian Nation (the "Nation"
or "plaintiff"), brings this action against defendants Dirk
Kempthorne, Secretary of the Department of the Interior,

James E. Cason, Associate Deputy Secretary of the De-
partment of the Interior, and the United States Depart-
ment of the Interior (collectively, "Interior" or "defend-
ants"), pursuant to the Administrative Procedure Act, 5
U.S.C. § 551 (the "APA"), arising from Interior's alleged
continuing refusal to acknowledge the federal Indian
tribal status of the Nation, as well as Interior's alleged
refusal to fulfill its trust obligations regarding the Na-
tion's land claim pursuant to the Indian Non-Intercourse
Actof 1834, 25 U.S.C. § 177 [*2] (the "NIA").

In particular, the Nation's First Amended Complaint
asserts the following four APA claims against Interior:
(1) that Interior violated and continues to violate the
APA and the Due Process Clause of the Fifth Amend-
ment by refusing to acknowledge that the Nation is an
Indian tribe entitled to the substantive rights, protections,
and assistance flowing from that status under federal law,
and that such refusal constitutes a deprivation of valuable
property and other rights of the Nation and its members;
(2) that Interior violated and continues to violate the
APA and the NIA by continuing to deny the Nation's
request to Interior, in 2003, that Interior join in a land
claim filed by the Nation and, specifically, through Inte-
rior's refusal to investigate and take such action as may
be warranted under the circumstances with respect to this
land claim pursuant to the NIA; (3) that Interior violated
and continues to violate the APA and the Federally Rec-
ognized Indian Tribes Act of 1994, 25 U.S.C. § 479a et
seq. (the "List Act"), by failing to include the Nation on
Interior's two most recently published lists of federal-
ly-recognized Indian tribes; and (4) that Interior violated
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and [*3] continues to violate the APA and the Federal
Acknowledgment Regulations, 25 C.F.R. 83 (the “Part
83 regulations") by unreasonably delaying Interior's de-
cision on the Nation's petition for federal acknowledg-
ment for many years.

The first and third claims are premised on the Na-
tion's contention that it has already been acknowledged
as an Indian tribe, in the past, by all three branches of
government. First, the Nation contends that Interior and
the Commission of Indian Affairs recognized the Nation
in 1915 and confirmed its recognition in reports from
1916 to 1958. Second, the Nation asserts that Congress
recognized the Shinnecock Indians, the Shinnecock In-
dian Reservation, and the Shinnecock Nation in 1948 and
1950 in legislation allocating federal, state, and tribal
jurisdiction over Indians and Indian Reservations in New
York State. Finally, the Nation argues that the 2005 de-
cision by the Honorable Thomas C. Platt in New York v.
Shinnecock Indian Nation, see 400 F. Supp. 2d 486
(E.D.N.Y. 2005), which found "that the Shinnecock In-
dians are in fact an Indian Tribe" as a matter of federal
common law under Montoya v. United States, 180 U.S.
261, 21 8. Ct, 358, 45 L. Ed. 521, 36 Ct. Cl. 577 (1991)
and United States v. Candelaria, 271 U.S. 432, 46 S. Ct.
561, 70 L, Ed. 1023 (1926), 400 F. Supp. 2d at 489,
[*4] has the legal effect of federal recognition equivalent
to recognition by Interior or Congress.

Defendants now move to dismiss the First Amended
Complaint pursuant to Rules 12(b)(1) and 12(b)(6) of the
Federal Rules of Civil Procedure. For the reasons set
forth below, with the exception of the Nation's "unrea-
sonable delay” claim under the APA, the claims must be
dismissed as a matter of law because there is no legal
basis for this Court to review the "recognition" issue un-
der the APA until there has been a final agency action
with respect to the petition. The issue of federal recogni-
tion of an Indian tribe is a quintessential political ques-
tion that, in the first instance, must be left to the political
branches of government and not the courts. In Arricle /,
Section 8 of the United States Constitution, our Founding
Fathers explicitly granted Congress the authority to reg-
ulate commerce with Indian tribes and Congress has
delegated general responsibility over matters pertaining
to Indian tribes to the Department of the Interior, Alt-
hough the Nation asserts that Congress recognized it as a
Tribe and established a government-to-government rela-
tionship in legislation over fifty years ago, [*5] that
legislation did no such thing., Similarly, although the
Nation points to evidence that it was recognized at some
point in the past by the Department of the Interior as an
Indian Tribe, it is undisputed that Interior does not cur-
rently recognize a government-to-government relation-
ship with the Nation and that its petition is still pending
with Interior. Therefore, it is not the role of the court to
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usurp the constitutionally-protected province of the po-
litically-elected branches of government by attempting to
address the merits of the recognition issue before the
Secretary of the Interior has acted.

Moreover, the 2005 court decision concluding that
the Nation was an "Indian Tribe" under the common law
standard does not, and cannot, alter this constitutional
equation. In other words, although the Court clearly had
the authority to determine the common law tribe issue for
purposes of deciding the limited issue before it, relating
to the proposed construction of a casino on Shinnecock
land, there is no legal authority for the proposition that
such a judicial decision in a particular case allows a tribe
to completely bypass the recognition procedure estab-
lished by the political branches [*6] and create a gov-
ernment-to-government relationship through judicial fiat.
In fact, in Golden Hill Paugussett Tribe of Indians v.
Weicker, 39 F.3d 51 (2d Cir. 1994), the Second Circuit
specifically noted the following: "The Mon-
toya/Candelaria definition and the [Bureau of Indian
Affairs (the "BIA")] criteria both have anthropological,
political, geographical and cultural bases and require, at
a minimum, a community with a political structure. The
two standards overlap, though their application might
not always yield identical results." 39 F.3d at 59 (em-
phasis added). Therefore, the Court cannot interfere at
this juncture by reviewing the merits of the recognition
issue pending with the Interior, but rather must await the
outcome of that review. Accordingly, the first and third
claims under the APA must be dismissed because there
has not been a final agency action by Interior. The sec-
ond claim, relating to Interior's failure to investigate and
take action in connection with the Nation's 2005 land
claim litigation, is similarly defective and must be dis-
missed because there was no final agency action,

Of course, even though the Court cannot review the
merits of the recognition issue before [*7] Interior
reaches its decision, the Court does have authority under
the APA to review whether Interior has unreasonably
delayed its decision on that issue. In particular, as noted
above, the Nation has set forth detailed allegations in
support of their contention that the petition has been
pending for years with no action by Interior and that such
delay is "unreasonable" under the APA. These allega-
tions of complete inaction by Interior on the Nation's
petition for many years, without a clear explanation, cer-
tainly constitutes a plausible claim for "unreasonable
delay” that requires further inquiry by the Court and sur-
vives a motion to dismiss. If the Nation is ultimately
successful on this "unreasonable delay” claim, the proper
remedy is not for the Court to make the recognition deci-
sion ahead of Interior, but rather to direct that Interior
make its decision within a certain, specified time frame.
Thus, dismissal of the Nation's fourth claim for "unrea-
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sonable delay" under the APA is unwarranted and the
parties will proceed with discovery on this issue, absent a
binding commitment by Interior to a specific, reasonable
timeframe for its final determination.

L. BACKGROUND

A. The APA and [*8] the Finality Principle

As stated supra, the Nation brought this lawsuit
pursuant to the APA. Under the APA, "[a] person suf-
fering legal wrong because of agency action, or adverse-
ly affected or aggrieved by agency action within the
meaning of a relevant statute, is entitled to judicial re-
view thereof." 5 U.S.C. § 702. Specifically, "[a]gency
action made reviewable by statute and final agency ac-
tion for which there is no other adequate remedy in a
court are subject” to such judicial review. 5 US.C. § 704.
Thus, as the Second Circuit has observed, a “plaintiff
may obtain judicial review of an action taken by an
agency only if (1) it constitutes agency action, a term of
art defined by the APA, and (2) the action was final."
Benzman v. Whitman, 523 F.3d 119, 132 (2d Cir. 2008)
(citations and quotation marks omitted). In particular, the
Second Circuit has explained that,

[ulnder the APA, an action is “"final”
insofar as it is not a "preliminary, proce-
dural, or intermediate agency action or
ruling”; a ruling may be final whether or
not it may be subject to appeal or recon-
sideration "unless the agency otherwise
requires by rule and provides that the ac-
tion meanwhile is inoperative.” [5 U.S.C.
§704.] [*9] The “core question” for de-
termining finality is "whether the agency
has completed its decisionmaking process,
and whether the result of that process is
one that will directly affect the parties.”

Lunney v. United States, 319 F.3d 550, 554 (2d Cir.
2003) (quoting Dalton v. Specter, 511 U.S. 462, 470, 114
S. Cr 1719, 128 L. Ed. 2d 497 (1994)). Further, "the fi-
nality requirement of Section 10(¢) of the APA, 5 U.S.C.
$704, ... is to be interpreted in a pragmatic way, with
an eye toward protecting agencies from the disruption of
piecemeal appeals and toward insuring that judicial re-
view involves concrete disputes over meaningful inter-
ests, rather than abstract disputes over hypothetical gov-
ernmental actions." Nat! Wildlife Federation v. Gold-
schmidt, 677 F.2d 259, 263 (2d Cir. 1982) (citations
omitted); see also Acquest Wehrle LLC v. United States,
No. 06-CV-654C, 567 F. Supp. 2d 402, 2008 U.S. Dist.
LEXIS 47936, at *19 (W.D.N.Y. June 20, 2008) ("The
APA's explicit requirement that the agency action be

‘final' before the claim for review can be brought in fed-
eral court is jurisdictional, and serves several functions:
For example: It allows the agency an opportunity to ap-
ply its expertise and correct its mistakes, it avoids dis-
rupting the agency's [*10] processes, and it relieves the
courts from having to engage in piecemeal review which
is at the least mefficient and upon completion of the
agency process might prove to have been unnecessary.")
{citation and quotation marks omitted).

B. The Constitutional, Statutory, and Regulatory
Framework for Federal Tribal Recognition

(1) The Authority of Congress and Its Delegation to
Interior

Article 1, Section 8 of the United States Constitution
grants Congress the authority to regulate commerce with
Indian tribes. See U.S. Const. Art, 1, § 8. Congress has
delegated implementation of its statutes dealing with
Indian affairs to Interior, See 43 US.C. § 1457. In par-
ticular, in 1832, "Congress established the position of
Commissioner of Indian Affairs (currently within the
Department of the Interior) and delegated to the Com-
missioner the authority to manage all Indian affairs.”
Golden Hill, 39 F.3d at 57. "The Department of the Inte-
rior did not actively begin to engage in recognition de-
terminations until after the passage of the Indian Reor-
ganization Act of 1934. After passage of the Indian Re-
organization Act recognition proceedings were necessary
because the benefits created by it were made available
[*11] only to descendants of 'recognized' Indian tribes.”
Golden Hill, 39 F.3d at 57 (citation omitted) (quoting 25
US.C. § 479). Interior is bound to publish in the Federal
Register "a list of all Indian tribes entitled to receive ser-
vices from the Bureau [of Indian Affairs (the "BIA™)] by
virtue of their status as Indian tribes.” 25 C.F.R §
83.5(a); 25 US.C. § 479a.

(2) Petitioning for Federal Recognition

In 1978, Interior promuigated the Part 83 regula-
tions, which establishes the process for the review and
approval of petitions for acknowledgment of Indian
tribes. See 25 C.F.R. §§ 83.1-83.13; see also 43 Fed.
Reg. 39361 (1978); 59 Fed. Reg. 9280 (1994). According
to these regulations, the BIA's approval of a tribe's peti-
tion under Part 83 “is a prerequisite to the protection,
services, and benefits of the Federal government availa-
ble to Indian tribes by virtue of their status as tribes. Ac-
knowledgment shall also mean that the tribe is entitled to
the immunities and privileges available to other federally
acknowledged Indian tribes by virtue of their govemn-
ment-to-government relationship with the United States
as well as the responsibilities, powers, limitations and
obligations of such [*12] tribes. Acknowledgment shall
subject the Indian tribe to the same authority of Congress
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and the United States to which other federally acknowl-
edged tribes are subjected.” 25 C.F.R. 83.2,

(3) The Procedure for Petitions

Under the Part 83 regulations, Indian groups apply
for acknowledgment by filing a "documented petition”
that must provide "thorough explanations and supporting
documentation” demonstrating that the petitioner meets
the seven mandatory criteria set forth in the regulations.
See 25 C.F.R. §§ 83.6(c), 83.7. The burden of proof is on
the petitioning group to submit evidence that establishes
each of the following seven criteria: (a) the petitioner has
been identified as an American Indian entity on a sub-
stantially continuous basis since 1900; (b) a predominate
portion of the petitioning group comprises a distinct
community from historical times until the present; (c) the
petitioner has maintained tribal political influence or
other authority over its members as an autonomous entity
throughout history; (d) a copy of the group's present
governing document or, in its absence, a statement de-
scribing in full its membership criteria and current gov-
erning procedure; () the group's {[*13] membership
consists of individuals who descend from a historical
Indian tribe or from historical tribes which combined and
functioned as a single autonomous entity; (f) the mem-
bership of the petitioning group is composed principally
of persons who are not members of any other North
American Indian tribe; and (g) Congress has not ex-
pressly terminated or forbidden a Federal relationship
with the group. See id. § 83.7(a)-(2).

Upon receipt of a documented petition under the
regulations, the Assistant Secretary -- Indian Affairs
("AS-IA") reviews the petition and its supporting docu-
mentation and provides technical assistance regarding
additional research needed to support the petitioner's
claims. See id. § 83.10(b). Interested parties, such as the
relevant state governors and attorneys general, are pro-
vided notice of the petition and the opportunity to be-
come active participants in the process, along with other
third parties, such as local governments, other federally
recognized Indian tribes, and other non-recognized Indi-
an groups that might be affected by an acknowledgment
determination. See id. §§ 83.1, 83.9.

Once AS-IA determines that the documentation in
the petition is adequate to permit [*14] a full review,
the petition is considered "ready" for a full evaluation by
the AS-IA and is placed on the "Ready, Waiting for Ac-
tive Consideration" list (the “ready list"). See id §
83.10(d). The acknowledgment regulations specify that
"[t]he order of consideration of documented petitions
shall be determined by the date of the Bureau's notifica-
tion to the petitioner that it considers that the document-
ed petition is ready to be placed on active consideration.”
See id,

The actual evaluation of the petition and its evidence
under the regulatory criteria by the agency professional
staff occurs during "active consideration.” During active
consideration, the AS-IA continues the review and pub-
lishes proposed findings in the Federal Register. See id
3§ 83.10(g), (h). The proposed findings are preliminary
decisions as to whether the petitioning group meets the
regulatory criteria based on the documentation before the
agency at the time.

After issuance of notice in the Federal Register of
the proposed findings, there is a public comment period
of 180 days, with extensions granted for good cause. See
id. § 83.10(). During this time period, the AS-1A pro-
vides informal and formal technical assistance, [*15]
and petitioners and third parties may submit additional
arguments and evidence in support of, or in opposition
to, the proposed findings. See id. § 83.70(3), (j). Follow-
ing the close of the public comment period, the petitioner
has a reply period, during which it responds to comments
submitted during the public comment period. See id. §
83.10(k).

Following consultation, id § 83.70(]), the final
phase of active consideration begins, The OFA profes-
sional staff evaluates the evidence in the record, prepares
a summary of the evidence under the regulatory criteria
and recommends to the AS-IA whether the petitioner
meets the criteria. The AS-IA then issues a final deter-
mination on the status of the petitioner. See id §
83.10(1)(2). This determination is not deemed to be a
final and effective agency action, however, unless a pe-
riod of 90 days passes without the filing of a request for
reconsideration with the Interior Board of Indian Appeals
("IBIA"). See id. § 83.11(a)(2). If there is a request for
reconsideration before the IBIA, the IBIA may affirm or
vacate the final determination, or refer issues to the Sec-
retary of the Interior (the "Secretary") for further re-
sponse or evaluation. See [*16] id. §§ 83.11(e), ().

C. The Nation's Federal Acknowledgment Petition

As stated supra, plaintiff has filed a petition with
Interior for federal tribal recognition pursuant to the Part
83 regulations. Set forth below are facts regarding the
history of this petition that are relevant to the instant mo-
tion. !

1  These facts are taken from the First Amended
Complaint ("Compl.” or the "complaint") and are
not findings of fact by the Court. The Court as-
sumes these facts to be true for the purpose of
deciding this motion and construes them in the
light most favorable to plaintiff, the non-moving

party.
(1) Facts Contained in the Complaint
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According to the complaint, the Nation filed a peti-
tion for federal tribal recognition in 1978, (Compl. P 3.)
Plaintiff alleges that, at the time it was filed, the petition
was "fourth in order of priority of consideration" based
on applicable regulations. (Compl. P 86.) Subsequently,
“for more than fifteen years the Department failed to take
any action" on the petition, including any notification to
the Nation of any obvious deficiencies or significant
omissions in the petition, (Compl. PP 88, 91), even
though the regulations in place at that time required the
[*17] Interior to make such notification if applicable.
(Compl. P 88.)

In particular, the complaint states that, in 1994, Inte-
rior amended the regulations under which the Nation first
filed its petition. (Compl. P 92.) As a consequence, and
“{a]lthough it had never withdrawn the petition and had
never been notified by the Department of any obvious
deficiencies or significant omissions in that petition,” the
Nation filed another petition in September 1998. (Compl.
P95.)

According to plaintiff, "[o]n or about December 22,
1998, the Department issued a Technical Assistance Let-
ter to the Nation, requesting additional information. The
Nation responded to the Technical Assistance Letter in
February 2003." (Compl. P 96.)

Plaintiff further alleges that, “[o]n or about Septem-
ber 9, 2003, the Department notified the Nation that it
deemed the Shinnecock Nation's acknowledgment peti-
tion 'ready’ and awaiting active consideration.” (Compl.
P 97.) However, "[o]n or about July 26, 2006, the De-
partment issued a second Technical Assistance Letter to
the Nation. The Nation responded to the second Tech-
nical Assistance Letter on or about November 22, 2006."
(Compl. P 98.)

According to the Nation, "[t]o date, nearly [*18]
thirty years from the Nation's initial filing of its 1978
acknowledgment petition, and nearly nine years after the
filing of its supplemental 1998 acknowledgment petition,
the Department has not yet undertaken active considera-
tion of the Nation's Petition." (Compl. P 99.) Further,
plaintiff alleges that the "Department has advised the
Nation that it believes it may take as long as until the
year 2014 before the Department may make a final de-
termination on the Nation's Petition, without binding
itself even to this schedule.” (Compl. P 99.)

(2) Facts That Developed After This Motion Was
Briefed

By letter dated May 23, 2008, after this motion was
fully briefed, defendants notified the Court of a new pol-
icy promulgated by Interior that would permit tribes that
meet certain criteria to bypass the regulatory priority
order described supra. Interior enclosed a letter it had

sent to plaintiff, also dated May 23, 2008, informing
plaintiff that the Nation "is the only petitioner presently
on the 'Ready’ list that might qualify under the new
waiver policy. . . . If the genealogical documentation so
indicates, the Shinnecock petition will be eligible under
this policy to be the top petition on the [*19] 'Ready’
list." (Letter from Carl J. Artman, dated May 23, 2008, at
2.) Interior further stated that, "[a]ssuming the genealog-
ical documentation indicates that the Shinnecock peti-
tioner is eligible for a waiver under this new policy, the
Department would anticipate placing the Shinnecock
petition on active consideration in the late fall of 2608."
(Letter from Carl J, Artman, dated May 23, 2008, at 2.)

Subsequently, in accordance with a request the
Court made during a conference on June 19, 2008, the
parties conferred regarding a potential time limit for the
remainder of the acknowledgment process and submitted
a letter regarding the status of these negotiations on Au-
gust 6, 2008. According to this letter, although defend-
ants agreed in theory to set a time limit for plaintiff's
petition, the parties could not agree as to the level of
"supervision and enforcement by the Court of Defend-
ants' compliance with the proposed timeframes." (Status
Letter, dated August 6, 2008, at 2.)

I1. PROCEDURAL HISTORY

The Nation filed its initial complaint in this action
on September 14, 2006. Defendants moved to dismiss
this initial complaint on February 16, 2007, plaintiff re-
sponded on March 16, 2007, and [*20] defendants
submitted their reply on March 30, 2007. The Court held
oral argument on June 19, 2007 (the "June argument®).
Following the June argument, and prior to any Court
decision on the pending motion, plaintiff requested an
opportunity to amend the initial complaint, which the
Court granted. On October 5, 2007, plaintiff filed its
First Amended Complaint, which is the subject of the
instant motion. On December 14, 2007, defendants
moved to dismiss the complaint, Plaintiff responded on
February 15, 2008, and defendants submitted their reply
on March 7, 20608. On April 18, 2008, the Court held oral
argument (the "April argument”), * By letters dated May
12, 2008 and May 23, 2008, the Nation and defendants,
respectively, provided supplemental documents to the
Court. Further, on August 6, 2008, at the Court's request,
the parties submitted the status report described supra.

2 By letter to the Court dated May 8, 2008, the
Nation requested leave to file a second amended
complaint. The Court granted such leave and
plaintiff filed a second amended complaint on
August 15, 2008. The parties are presently brief-
ing defendants' motion to dismiss the second
amended complaint, which raises two [*21] new
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claims that are wholly discrete from those at issue
on the instant motion. The Court will not, there-
fore, address herein the new claims contained in
the second amended complaint.

III. STANDARD OF REVIEW

"A case is properly dismissed for lack of subject
matter jurisdiction under Rule 12()(1) when the district
court lacks the statutory or constitutional power to adju-
dicate it." Makarova v. United States, 201 F.3d 110, 113
(2d Cir. 2000). In reviewing a motion to dismiss under
Rule 12(b)(1), the court "must accept as true all material
factual allegations in the complaint, but we are not to
draw inferences from the complaint favorable to plain-
tiffs." JS. ex rel. N.S. v. Attica Cemt. Schs., 386 F.3d
107, 110 (2d Cir, 2004) (citation omitted). Moreover, the
court "may consider affidavits and other materials be-
yond the pleadings to resolve the jurisdictional issue, but
we may not rely on conclusory or hearsay statements
contained in the affidavits." Jd. (citations omitted). "The
plaintiff bears the burden of proving subject matter juris-
diction by a preponderance of the evidence." Aurec-
chione v. Schoolman Transp. Sys., Inc., 426 F.3d 635,
638 (2d Cir. 2005).

In reviewing a motion to dismiss [*22] under Rule
12(b)(6), a court must accept the factual allegations set
forth in the complaint as true, and draw all reasonable
inferences in favor of the plaintiff. See Cleveland v.
Caplaw Enters., 448 F.3d 518, 521 (2d Cir. 2006);
Nechis v. Oxford Health Plans, Inc., 421 F.3d 96, 100
(2d Cir. 2005). The plaintiff must satisfy "a flexible
‘plausibility’ standard, which obliges a pleader to amplify
a claim with some factual allegations in those contexts
where such amplification is needed to render the claim
plausible.” Igbal v. Hasty, 490 F.3d 143, 157-58 (2d Cir.
2007) (emphasis in original). "[Olnce a claim has been
stated adequately, it may be supported by showing any
set of facts consistent with the allegations in the com-
plaint." Bell Atlantic Corp. v. Twombly, 550 US. 544,
127 8. Ct. 1955, 1969, 167 L. Ed. 2d 929 (2007). The
Court does not, therefore, require “heightened fact
pleading of specifics, but only enough facts to state a
claim for relief that is plausible on its face." /d, at 1974.
Further, in reviewing a motion to dismiss under Rule
12(b)(6), “the district court is normally required to lock
only to the allegations on the face of the complaint."
Roth v. Jennings, 489 F.3d 499, 509 (2d Cir. 2007). The
[*23] Court may only consider a document not appended
to the complaint if the document is “incorporated in [the
complaint] by reference” or is a document "upon which
[the comiplaint] solely relies and . . . is integral 1o the
complaim.”" Id. (quoting Cortec Indus., Inc. v. Sum
Holding L.P., 949 F.2d 42, 47 (2d Cir. 1991) (emphases
in original). Courts also "'routinely take judicial notice of

documents filed in other courts . . . not for the truth of
the matters asserted in other litigation, but rather to ¢s-
tablish the fact of such litigation and related filings."
Crews v. County of Nassau, No. 06-CV-2610 (JFB),
2007 U.S. Dist. LEXIS 6572, at *5 n.2 (E.D.N.Y. Jan. 30,
2007) (quoting Kramer v. Time Warner Inc., 937 F.2d
767, 774 (2d Cir. 1991).

"A court presented with a motion to dismiss under
both Fed. R. Civ. P. 12(b)(1) and I2(b)(6) must decide
the jurisdictional question first because a disposition of a
Rule 12(b)(6) motion is a decision on the merits, and
therefore, an exercise of jurisdiction.™ Coveal v. Con-
sumer Home Morigage, Inc., No. 04-CV-4755 (ILG),
2005 U.S. Dist. LEXIS 25346, at *7 (E.D.N.Y. Oct. 2],
2005) (quoting Magee v. Nassau County Med. Ctr., 27 F.
Supp. 2d 154, 158 (ED.N.Y. 1998)); [*24] see also
Rhulen Agency, Inc. v. Ala. Ins. Guar. Ass'n, 896 F.2d
674, 678 (2d Cir. 1990) (noting that a motion to dismiss
for failure to state a claim may be decided only after
finding subject matter jurisdiction).

IV. THE COURT PRESENTLY LACKS JURISDIC-
TION OVER CLAIMS ONE AND THREE BECAUSE
THESE CLAIMS POSE NON-JUSTICIABLE POLIT-
ICAL QUESTIONS AND INTERIOR HAS NOT
TAKEN "FINAL" ACTION ON THE NATION'S PE-
TITION UNDER THE APA

As stated supra, claims one and three of the com-
plaint allege that Interior violated and continues to vio-
late the Nation's rights by refusing to acknowledge that
the Nation is an Indian tribe under federal law and to
include the Nation on the list. Consequently, plaintiff
seeks "to compel inclusion of the Nation" on the list by
means of this lawsuit. (Compl. P 2.)

Defendants, however, seek to dismiss claims one
and three on the grounds that the political question doc-
trine and the finality requirements of the APA preclude
judicial review of these claims at this time, prior to Inte-
rior's issuance of a final determination of plaintiff's fed-
eral tribal status, In response, plaintiff argues that the
political question doctrine does not bar the Nation's
claims because, "in [*25] fact, [the Nation] already has
been federally recognized as an Indian tribe" by all three
branches of government and, therefore, "is entitled as a
matter of law promptly to be placed” on the list. (Compl.
P 4.) Similarly, the Nation argues that any one compo-
nent of the alleged, previous tripartite recognition is suf-
ficient to create a legal obligation on the part of Interior
to place plaintiff on the list and, therefore, Interior's fail-
ure to do so qualifies as final agency action under the
APA. (Pl's Mem. at 23-24.) For the reasons set forth
below, the Court disagrees with plaintiff on both grounds
and concludes that the political question doctrine oper-
ates to preclude judicial review of claims one and three
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at this juncture because the factual and legal premise set
forth in the complaint for compelling federal recognition
fails as a matter of law under the circumstances of this
case. Thus, at this premature stage in the Nation's ad-
ministrative proceedings with Interior, i.e., prior to Inte-
rior's issuance of a decision on the Nation's petition that
is "final" for purposes of APA review, the Constitution
does not empower this Court to provide the relief plain-
tiff seeks and the Court [*26] will not, as plaintiff urg-
es, provide such relief by judicial fiat.

A. Legal Standard

As the Court sets forth below, and as the Second
Circuit has explicitly recognized, the issue of federal
recognition of an Indian tribe - /e, inclusion of an In-
dian tribe on the list for purposes of establishing, among
other things, a government-to-government relationship
with the United States - is a political question that, in
the first instance, must be left to the political branches of
government and not the courts.

As the Second Circuit has explained,

the political question doctrine is a
function of the constitutional framework
of separation of powers. Although pru-
dential considerations may inform a
court's justiciability analysis, the political
question doctrine is essentially a constitu-
tional limitation on the courts. Just as
Congress may not confer jurisdiction on
Art, 111 federal courts to render advisory
opinions, or to entertain friendly suits, it
may not require courts to resolve political
questions, because suits of this character
are inconsistent with the judicial function
under Art. lIl. Thus, where adjudication
would force the court to resolve political
questions, the proper course [*27] for
the courts is to dismiss.

767 Third Avenue Assocs. v. Consulate General of So-
cialist Federal Republic of Yugosiavia, 218 F.3d 152,
164 (2d Cir. 2000) (citations and quotation marks omit-
ted). As the Second Circuit has also recognized, a "non-
justiciable” political question would ordinarily involve
one or more of the following factors:
[1] a textually demonstrable constitu-
tional commitment of the issue to a coor-
dinate political department; or [2] a lack
of judicially discoverable and manageable
standards for resolving it; or [3] the im-
possibility of being decided without an in-
itial policy determination of a kind clearly

for nonjudicial discretion; or 4] the im-
possibility of a court's undertaking inde-
pendent resolution without expressing
lack of the respect due coordinate
branches of government; or [5] an unusual
need for unquestioning adherence to a po-
litical decision already made; or [6] the
potentiality of embarrassment from mul-
tifarious pronouncements by various de-
partments on one question.”

Kadic v, Karadzic, 70 F.3d 232, 249 (2d Cir. 1995), cert.
denied 518 U.S. 1005, 116 S. Ct. 2524, 135 L. Ed. 2d
1048 (1996) (quoting Baker v. Carr, 369 U.S. 186, 217,
828.Ct. 691,7 L. Ed 2d 663 (1962)).

Applying these principles against the constitutional,
statutory, [*28] and regulatory background the Court
described supra, the Second Circuit has held that federal
recognition of Indian tribes, ie., recognition for the pur-
pose of obtaining the benefits described in the Rule 83
regulations, such as a government-to-government rela-
tionship with the United States, poses such a political
question for Congress -- or, by delegation, the BIA -- to
decide in the first instance, and for federal courts to re-
view pursuant to the APA only after a final agency de-
termination. See Golden Hill, 39 F.3d at 60 ("The BIA
has the authority to prescribe regulations for carrying
into effect any act relating to Indian affairs, . . . The De-
partment of the Interior's creation of a structured admin-
istrative process to acknowledge ‘nonrecognized' Indian
tribes using uniform criteria, and its experience and ex-
pertise in applying these standards, has now made defer-
ence to the primary jurisdiction of the agency appropri-
ate."); see also Arakaki v. Lingle, 477 F.3d 1048, 1067
(9th Cir. 2007) ("[1If the question before us were wheth-
er a remedy would lie against Congress to compel tribal
recognition, the answer would be readily apparent. . . . A
suit that sought to direct Congress to [*29] federally
recognize an Indian tribe would be nonjusticiable as a
political question.") (quoting Kahawaiolaa v. Norton,
386 F.3d 1271, 1275-76 (9th Cir. 2004)); Samish Indian
Nation v. United States, 419 F.3d 1355, 1372-73 (Fed.
Cir. 2005) ("To be sure, by adopting the acknowledg-
ment criteria the government voluntarily bound its pro-
cess within the confines of its regulations, subject to
APA review by the courts. But that limitation alters nei-
ther the commitment of the federal recognition determi-
nation to the political branches, nor the regard for sepa-
ration of powers that precludes judicial evaluation of
those criteria in the first instance, The political determi-
nation may be circumscribed by regulation, but it is still
a political act. The regulations create a limited role for
judicial intervention, namely, APA review to ensure that
the government followed its regulations and accorded
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due process. Thus, under the acknowledgment regula-
tions, the executive -- not the courts -- must make the
recognition determination.”) (citations and quotation
marks omitted); Miami Nation of Indians of Indiana, Inc.
v. United States Dept, of the Interior, 255 F.3d 342,
347-48 (7th Cir. 2001), cert. denied [*30] 534 U.S.
1129, 122 S. Cu 1067, 151 L. Ed. 2d 970, 2002 U.S.
LEXIS 672 (2001) ("It comes as no surprise . . . that the
action of the federal government in recognizing or failing
to recognize a tribe has traditionally been held to be a
political one not subject to judicial review. . . . But this
conclusion assumes that the executive branch has not
sought to canalize the discretion of its subordinate offi-
cials by means of regulations that require them to base
recognition of Indian tribes on the kinds of determina-
tion, legal or factual, that courts routinely make, By
promulgating [the Part 83 regulations] the executive
brings the tribal recognition process within the scope of
the [APAL") (citation and quotation marks omitted);
United Tribe of Shawnee Indians v. United States, 253
F.3d 543, 550 (10th Cir. 2001) ("We have indicated that
exhaustion is required when, as here, a plaintiff attempts
to bypass the regulatory framework for establishing that
an Indian group exists as an Indian tribe. . . . ™ [TThe
judiciary has historically deferred to executive and legis-
lative determinations of tribal recognition,™ and . . . con-
tinuing such deference is justified by Congress' broad
power over Indian affairs.") (quoting Western Shoshone
Bus. Council v. Babbiti, 1 F.3d 1052, 1057 (10th Cir.
1993)); [*31] James v. United States Department of
Health and Human Services, 263 U.S. App. D.C. 152,
824 F.2d 1132, 1135 (D.C. Cir. 1987) ("Regulations
establishing procedures for federal recognition of Indian
tribes certainly come within the area of Indian affairs and
relations. Further, requiring exhaustion allows the De-
partment of the Interior the opportunity to apply its de-
veloped expertise in the area of tribal recognition. The
Department of the Interior's Branch of Acknowledgment
and Research was established for determining whether
groups seeking tribal recognition actually constitute In-
dian tribes and presumably to determine which tribes
have previously obtained federal recognition, see 25
C.F.R. § 83.6(b). The Branch staffs two historians, two
anthropologists, and two genealogical researchers and
has evaluated some twenty petitions for federal ac-
knowledgment. It is apparent that the agency shouid be
given the opportunity to apply its expertise prior to judi-
cial involvement."); Puzz v. United States Dept. of Inte-
rior, No, C 80-2908, 1984 U.S. Dist. LEXIS 23096, at
*8-9 (N.D. Cal. 1984) ("{Q]uestions of the status of par-
ticular tribes are political questions that the courts ought
not undertake to resolve.") (citing [*32] Baker, 369
U.S. at 215-17); see generally United States v. Holliday,
70 U.S. 407, 419, 18 L. Ed. 182 (1866) ("In reference to
all matters of this kind, it is the rule of this court to fol-

low the action of the executive and other political de-
partments of the government, whose more special duty it
is to determine such affairs. If by them those Indians are
recognized as a tribe, this court [m]ust do the same. If
they are a tribe of Indians, then, by the Constitution of
the United States, they are placed, for certain purposes,
within the control of the laws of Congress."),

(2) Application

Here, as stated supra, plaintiff argues that the politi-
cal question doctrine does not preclude the Court from
“compelling” Interior to place the Nation on the list be-
cause all three branches of government have already
recognized the Nation as a tribe. However, for the rea-
sons set forth below, the Court wholly disagrees and
finds that the political question doctrine forecloses judi-
cial review of the Nation's federal tribal status at this
juncture.

(1) Alleged Congressional Recognition

Plaintiff first claims that Congress has already clas-
sified the Nation as a federally-recognized Indian tribe,
Specifically, plaintiff alleges [*33] that,

in 1948 and 1950, respectively, Con-
gress passed legislation granting New
York civil and criminal jurisdiction over
Indians on al// Indian reservations in that
State, after having been expressly in-
formed by a Department official in con-
gressional hearings that the Indians and
the two Indian reservations on Long Is-
land, New York (which necessarily in-
cluded the Shinnecock Indians and the
Shinnecock Indian Reservation []), were
among the Indians and Indian reservations
in New York.

(ComplL. P 7.)

In particular, the 1948 statute, entitled "Jurisdiction
of New York State over offenses committed on reserva-
tions within State,” states:

The State of New York shall have ju-
risdiction over offenses committed by or
against Indians on Indian reservations
within the State of New York to the same
extent as the courts of the State have ju-
risdiction over offenses committed else-
where within the State as defined by the
laws of the State: Provided, That nothing
contained in this Act [this section] shall
be construed to deprive any Indian tribe,
band, or community, or members thereof,
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[of] hunting and fishing rights as guaran-
teed them by agreement, treaty, or cus-
tom, nor require them to obtain State fish
[*34] and game licenses for the exercise
of such rights.

25 US.C. § 232.

Further, the 1950 statute, entitled "Jurisdiction of
New York State courts in civil actions," states:

The courts of the State of New York
under the laws of such State shall have ju-
risdiction in civil actions and proceedings
between Indians or between one or more
Indians and any other person or persons to
the same extent as the courts of the State
shall have jurisdiction in other civil ac-
tions and proceedings, as now or hereafier
defined by the laws of such State. . . .

25 US.C. § 233. According to plaintiff, "[n]othing in the
language of the two bills indicates any intention that the
proposed legislation would not apply to the Shinnecock
Indian Reservation and the Shinnecock Indians."
(Compl. P 70.) Moreover, plaintiff argues that the legis-
lative history of these statutes demonstrates that they
applied to the Nation. (PL's Mem. at 11.) * Thus, plaintiff
contends, Congress has already recognized the Nation
for purposes of, among other things, establishing a gov-
emment-to-government relationship with the United
States and the Court should, therefore, compel Interior to
place the Nation on the list. For the reasons set [*35]
forth below, however, the Court rejects this argument
pursuant to well-settled principles of statutory construc-
tion.

3 Interior rebuts plaintiff's attempt to resort to
legislative history by noting that the fact that
Congress did not confer federal recognition on
the Nation in 1948 or 1950 is strongly supported
by a finding of a Congressional commission in
the mid-1970s that the Nation was not a recog-
nized Tribe. Specifically, defendants point out
that Congress created the American Indian Policy
Review Commission in 1975 in order to "conduct
a comprehensive review of the historical and le-
gal developments underlying the Indians' unique
relationship with the Federal Government in or-
der to determine the nature and scope of neces-
sary revisions in the formulation of policies and
programs for the benefit of Indians," including
"an examination of the statutes and procedures
for granting Federal recognition and extending

services to Indian communities and individuals."
88 Stat. 1911, Section 2(3). In 1977, the Ameri-
can Indian Policy Review Commission issued its
“Final Report," which included a "Chart of
Available Information on Nonfederally Recog-
nized Indian Tribes." (See Defs.! Reply, Exh.
[*36] A.) The "Shinnecock Tribe: Southampton”
appears on this list. (/d)

According to the Supreme Court, "canons of con-
struction are no more than rules of thumb that help courts
determine the meaning of legislation, and in interpreting
a statute a court should always turn first to one, cardinal
canon before all others. We have stated time and again
that courts must presume that a legislature says in a stat-
ute what it means and means in a statute what it says
there. When the words of a statute are unambiguous,
then, this first canon is also the last: judicial inquiry is
complete.” Connecticut Nat'l Bank v. Germain, 503 U.S.
249, 253-54, 112 8. Ct. 1146, 117 L. Ed. 2d 391 (1992)
(citations and quotation marks omitted); see also Estate
of Barbara Pew v. Cardarelli, 527 F.3d 25, 30 (2d Cir.
2008) ("We first look to the statute’s plain meaning; if
the language is unambiguous, we will not look farther.")
(citations and quotation marks omitted). Consequently,
as the Second Circuit has held regarding the limited role
of legislative history in statutory interpretation, "[wlhen
a statute's language is clear, our only role is to enforce
that language according to its terms. We do not resort to
legislative history to cloud a statutory [*37] text that is
clear even if there are contrary indications in the statute's
legislative history." Arciniaga v. General Motors Corp.,
460 F.3d 231, 236 (2d Cir. 2006), cert. denied 549 U.S.
1097, 127 S. Ct. 838, 166 L. Ed. 2d 667, 2006 U.S. LEX-
IS 9491 (2006) (citations and quotation marks omitted);
see also Green v, City of New York, 465 F.3d 65, 78 (2d
Cir. 2006) ("Statutory analysis begins with the text and
its plain meaning, if it has one. Only if an attempt to dis-
cern the plain meaning fails because the statute is am-
biguous, do we resort to canons of construction. If both
the plain language and the canons of construction fail to
resolve the ambiguity, we turn to the legislative histo-
1y.") (citations and quotation marks omitted); Lee v.
Bankers Trust Co., 166 F.3d 540, 544 (2d Cir. 1999) ("It
is axiomatic that the plain meaning of a statute controls
its interpretation, and that judicial review must end at the
statute's unambiguous terms. Legislative history and oth-
er tools of interpretation may be relied upon only if the
terms of the statute are ambiguous.") (citations omitted).

Here, the Court has carefully reviewed the statutes
that, according to plaintiff, constituted federal recogni-
tion of the Nation and finds that they [*38] plainly and
unambiguously do nothing of the sort. These statutes
relate, respectively, to New York State's jurisdiction over
crimes committed on Indian reservations and civil ac-
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tions involving Indian litigants. The statutes do not per-
tain to tribal recognition -~ either explicitly or implicitly
-- nor do they even mention the Nation by name. Ac-
cording to the Supreme Court and the Second Circuit,
therefore, the Court should not -- and, thus, will not --
consult legislative history in order to strain these statutes
beyond their plain and unambiguous meaning. * As this
Court and other courts have warned, divorcing statutory
interpretation from the plain language of the text and
instead utilizing legislative history to somehow discern
Congressional intent is a precarious exercise by the
non-¢lected branch of government that could lead to re-
sults, including the creation of statutory rights, that were
never intended by Congress, but rather simply repre-
sented misguided efforts by a court to glean such intent,
regardless of the plain text, from the murky waters of
legislative history. See, e.g., U.S. ex rel. Fullington v.
Parkway Hosp., Inc., 351 B.R. 280, 286 n.4 (EDN.Y.
2006) ("The Supreme [*39] Court has emphasized the
dangers in courts interpreting statutes by relying on re-
marks from floor debates or similar comments by law-
makers to discern legislative intent.") (citations omitted).

4 The Court is aware that plaintiff points to the
decision in Bess v. Spitzer, 459 F. Supp. 2d 191,
203-05 (E.D.N.Y. 2006), which noted that 25
US.C. § 232 is the basis for New York State's
criminal jurisdiction over Shinnecock Indians, as
purported evidence of "the continued vitality of
the federal jurisdiction over and federal ac-
knowledgment of the Shinnecock Indian Nation. .
.." (PL's Mem., at 12.) Plaintiff's argument is un-
availing. The so-called “vitality" of federal crim-
inal jurisdiction over the Nation is not at issue
here. The key question is whether the federal
government has recognized the Nation for pur-
poses of obtaining particular government benefits
? such as a government-to-government relation-
ship with the United States ? not whether the fed-
eral government "acknowledge[s]" the existence
of the Nation's members for purposes of enforc-
ing state criminal laws. Bess, therefore, is wholly
inapposite.

In sum, although plaintiff argues that these statutes
in 1948 and 1950 reflect federal [*40] recognition of
the Nation by Congress, the plain and unambiguous lan-
guage of these statutes does no such thing and, thus, any
claim of federally-recognized tribal status based on such
statutes fails as a matter of law, *

5 Thus, the Court need not consider plaintiff's
argument that the Nation's status was never "ter-
minated" by Congress and, therefore, the Court is
empowered to compel Interior to put the Nation
on the list. (PL's Mem. at 12-13.) As described
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above, the plain and unambiguous language of
the statutes that purportedly conferred federal
tribal recognition demonstrate that Congress nev-
er accorded the Nation federal tribal status in the
first instance. The question of the Nation's "ter-
mination” by Congress -- and, relatedly, any ju-
risdiction this Court might have regarding such
termination, (see Pl.s Mem., at 20-23) -- is, there-
fore, logically irrelevant.

(2) Alleged Recognition by Interior

Second, as stated supra, the Nation also claims, as
with Congress, that Interior has previously classified
plaintiff as a federally recognized Indian tribe. The com-
plaint contains a summary of the historical evidence that
the Nation argues supports their position. For example,
plaintiff points [*41] to a letter dated December 26,
1914 from John R.T. Reeves of the Indian Office (which,
according to plaintiff, was a predecessor of the BIA), to
the Commissioner of Indian Affairs (the "1914 Reeves
Report"). (Compl. P 45.) The 1914 Reeves Report refers
to the Nation as a "tribe []." (Compl. P 47; Pl.'s Exh. C.)
As plaintiff points out, "[t]he 1914 Reeves Report also
reviews the status of each of the Indian reservations un-’
der federal jurisdiction that he determined to exist in
New York, and included within that category the
‘Shinnecock Reservation." (Compl. P 48; see also Pl's
Exh. C.) Moreover, plaintiff notes that "the 1914 Reeves
report asserted the inalienability of lands possessed by
the New York Indians, including lands of the Shinnecock
Indians. . . ." (Compl. P 49; see also Pl's Exh. C.) Ac-
cording to plaintiff, the 1914 Reeves Report thus demon-
strates that,

by no later than 1914, when the 1914
Reeves Report was prepared by the rep-
resentative of the Indian Office of the
Department of the Interior and submitted
to Congress, the Department acknowl-
edged the Shinnecock Indian Nation to be
among the Indian tribes then existing in
the State of New York that were subject
to federal [*42] jurisdiction and supervi-
sion, with their tribal lands subject to the
general restraint against alienation ac-
corded to Indian lands by federal law,

(Compl. P 5 1.) In addition, plaintiff points to various
annual reports and other documents issued by Interior,
generated as early as 1915, that refer to the Nation as an
Indian tribe or that may otherwise imply that the Nation
is an Indian tribe. (See, e.g., Compl. PP 52-56, 63, 66-68,
71.) For the reasons set forth below, however, plaintiff's
failure to obtain a final determination on the petition
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from the BIA precludes the Court from considering such
historical evidence of alleged prior Interior recognition,
particularly for the purpose of “compelling” Interior to
put the Nation on the list.

As a threshold matter, the Court notes that the Sec-
ond Circuit has not directly addressed whether historical
evidence of alleged prior recognition by Interior -- absent
formal recognition by the BIA pursuant to the Part 83
regulations and consequent inclusion on the list -- is suf-
ficient to “"compel” Interior to undertake such formal
recognition. However, other courts have considered this
precise issue and have held that historical evidence of
such prior [*43] recognition is merely a factor to be
considered by the BIA, which must issue a final deter-
mination according to the Part 83 regulations prior to
judicial review.

For instance, in James v. United States Department
of Health and Human Services, the District of Columbia
Circuit considered a claim brought by members of the
Gay Head Indian Tribe who “sought an order directing
the Interior to place the Gay Heads on the list of recog-
nized tribes," 824 F.2d at 1135, based in part upon his-
torical evidence that the Executive Branch had already
demonstrated such recognition, id. at 1136-37. Interior
moved to dismiss the action because the Tribe had not
formally petitioned the BIA for federal recognition and,
therefore, had not obtained a final determination of the
issue in order to make it ripe for judicial review. Id. ar
1135. The district court agreed with Interior and the
Tribe appealed. /d. In support of this appeal, the Tribe
argued, as does the Nation in the instant case, that

it would be redundant for them to ex-
haust administrative channels in an at-
tempt to obtain federal recognition be-
cause the Gay Heads have already been
recognized by the Executive Branch.
They note that if the Executive [*44]
Branch determines that a tribe of Indians
is recognized, that decision must be re-
spected by the Judicial Branch. Relying
on this line of authority, they conclude
that the Gay Head's recognition is locked
in and the court below had a duty to order
the Department of the Interior to place the
Gay Head Tribe on the list of federally
recognized tribes and therefore erred in
concluding that exhaustion of administra-
tive remedies was required,

Id. at 1137 {citations omitted), The District of Columbia
Circuit, however, rejected this argument, holding that

the determination whether [the histori-
cal evidence the tribe supplied] adequate-
ly support[] the conclusion that the Gay
Heads were federally recognized in the
middle of the nineteenth century, or
whether other factors support federal
recognition, should be made in the first
instance by the Department of the Interior
since Congress has specifically authorized
the Executive Branch to prescribe regula-
tions concerning Indian affairs and rela-
tions. The purpose of the regulatory
scheme set up by the Secretary of the In-
terior is to determine which Indian groups
exist as tribes. That purpose would be
frustrated if the Judicial Branch made ini-
tial determinations [*45] of whether
groups have been recognized previously
or whether conditions for recognition
currently exist.

Id. at 551 (citation omitted).

More recently, the Tenth Circuit had the opportunity
to consider an argument similar to that made by the Tribe
in James - and by the Nation in the case at bar -- and
relied on James to arrive at the same conclusion as the
District of Columbia Circuit. Specifically, in United
Tribe of Shawnee Indians v. United States, the Tenth
Circuit reviewed the district court's dismissal of a tribe's
request to bypass the Part 83 regulations and have the
court compel inclusion on the list of federally-recognized
tribes where the tribe relied, in part, on "historical events
to assert that it was already federally recognized and that
it therefore need not exhaust administrative channels.”
253 F.3d at 550-51. In affirming the district court's dis-
missal for lack of jurisdiction, the Tenth Circuit ex-
plained:

Determining whether a group of Indi-
ans exists as a tribe is a matter requiring
the specialized agency expertise the Court
considered significant in [McCarthy v.
Madigan, 503 U.S. 140, 112 S. Ct. 1081,
117 L. Ed. 2d 291 (1992)]. Moreover, the
judicial relief [the Shawnee Tribe] re-
quests would frustrate [*46] Congress'
intent that recognized status be deter-
mined through the administrative process.
Finally, exhaustion "may produce a useful
record for subsequent judicial considera-
tion, especially in a complex or techni-
cally factual context.” These factors argue
compellingly for requiring exhaustion.
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Id. at 1137 (citations omitted).

Similarly, in Burt Lake Band of Ottawa and Chip-
pewa Indians, the District of Columbia relied on James
and United Tribe of Shawnee Indians in rejecting the
efforts of the Burt Lake Band of Ottawa and Chippewa
Indians to compel the court to confer federal tribal
recognition prior to a final BIA determination, on the
grounds that historical evidence demonstrated previous
recognition by the Executive Branch in the form of trea-
ties:

As James and Shawnee demonstrate,
historical recognition by the Executive
Branch does not allow a defendant to by-
pass BIA, even if the recognition occurred
in a treaty. The fact that BIA's regulations
include separate fast tracking provisions
for groups claiming prior federal recogni-
tion makes all the more evident that fed-
eral recognition does not allow an entity
to completely bypass the BIA's recogni-
tion process. Accordingly, neither the
Treaty [*47] of Washington nor the
Treaty of Detroit excuses plaintiff from
exhausting its administrative remedies.

217 F. Supp. 2d at 79 (citations omitted).

The Court finds these cases to be persuasive author-
ity and, therefore, similarly holds that, although histori-
cal evidence of alleged prior federal recognition may be
relevant to the BIA during the administrative process, the
Court cannot consider such evidence absent a final de-
termination by the BIA of the Nation's status. ¢ Such
premature consideration of historical evidence would
frustrate the intent of Congress that a tribe's status be
determined, in the first instance, by the Executive Branch
of government pursuant to the political question doctrine,
and would violate the finality requirements of the APA.

6 Thus, plaintiff's observation that the parties
"have seriously conflicting views about the
meaning and effect" of these historical docu-
ments, (PL's Mem. at 10 n.4), has no bearing on
the Court's analysis herein. As the courts in
James and United States Tribe of Shawnee Indi-
ans persuasively observed, a federal court is not
the proper forum to resolve such a conflict prior
to the BIA's issuance of a final determination.

(3) Alleged Federal [*48] Recognition by the Judi-
ciary

Pa81

Third, plaintiff argues that the judicial branch also
accorded the Nation federal recognition. Specifically, as
stated supra, plaintiff claims that such recognition was
accomplished in 2005 in the context of an unrelated
matter before Judge Platt -- subsequently reassigned to
the undersigned -- concerning the potential construction
of a casino on Shinnecock land (the "casino litigation").
As the Court sets forth below, however, the Second Cir-
cuit's holding in Golden Hill forecloses this argument. A
court decision cannot accomplish federal recognition of
an Indian tribe where the BIA has not yet issued a final
determination.

According to plaintiff, Judge Platt "recognized' the
Shinnecock Nation as an Indian tribe within the meaning
of" the List Act in his ruling on defendants' summary
judgment motion in the casino litigation. (Compl. P 115.)
In this ruling, Judge Platt first observed that the casino
litigation presented the question of whether the Nation
fell "within the umbrella of the Montoya v, United States,
180 U.S. 261, 21 S. Ct, 358, 45 L. Ed. 521, 36 Ct. C1. 577
(1901) and Golden Hill, 39 F.3d 51 line of cases and are
not obligated under present circumstances to seek or ob-
tain approval by the [*49] United States before pro-
ceeding to develop their properties." New York v.
Shinnecock Indian Nation, 400 F. Supp. 2d at 491. The
Court then held that "[t]he cases described above, begin-
ning with Montoya and continuing to the present, estab-
lish a federal common law standard for determining trib-
al existence that the Shinnecock Indian Nation plainly
satisfies." /d. at 492.

However, as set forth below, the Second Circuit in
Golden Hill squarely distinguished the "federal common
law" recognition reflected in Judge Platt's decision from
federal recognition pursuant to the Part 83 regulations,
described in detail supra. In particular, the Second Cir-
cuit held that such common law recognition is limited to
the inquiry into whether an Indian group is a "tribe" for
purposes of interpreting federal statutes, such as the NIA,
and is wholly separate from the federal recognition
plaintiff seeks to obtain by means of the instant lawsuit.

In Golden Hill, the Second Circuit considered claims
brought by the Golden Hill Paugussett Tribe of Indians
pursuant to the NIA, which, in essence, prohibits "the
sale by Indians of any land unless the sale was by public
treaty made under the authority of the United [*50]
States." 39 F.3d ar 56. The district court had dismissed
the claims because the Golden Hill tribe had not been
federally-recognized by the BIA under the Part 83 regu-
lations, Id, at 55. The Second Circuit remanded the case,
explaining that the "Tribe's claim is not cognizable in the
first instance solely by the BIA. In fact, the BIA lacks the
authority to determine plaintiff's land claim. Regardless
of whether the BIA were to acknowledge Golden Hill as
a tribe for purposes of federal benefits, Golden Hill must
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still turn to the district court for an ultimate judicial de-
termination of its claim under the Nonintercourse Act."
Id. at 58. In particular, the Second Circuit premised its
holding on the different standards established for tribal
recognition under the NIA and the Part 83 regulations:

Federal courts have held that to prove
tribal status under the [NIA], an Indian
group must show that it is "a body of In-
dians of the same or a similar race, united
in a community under one leadership or
government, and inhabiting a particular
though sometimes ill-defined territory.”
See, e.g., United States v. Candelaria, 271
U.S. 432, 442, 46 S. C1. 561, 70 L. Ed
1023 (1926) (quoting Montoya v. United
States, 180 U.S. 261, 266, 21 S. Ct. 358,
45 L. Ed 521, 36 Ct. Cl 577 (190i).
[*51] ... The formulation of this standard
and its use by the federal courts occurred
after Congress delegated to the executive
branch the power to prescribe regulations
for carrying into effect statutes relating to
Indian affairs, see 25 US.C. § 9, and
without regard to whether or not the par-
ticular group of Indians at issue had been
recognized by the Department of the Inte-
rior. . ..

L2 ]

The Montoya/Candelaria definition
and the BIA criteria both have anthropo-
logical, political, geographical and cultur-
al bases and require, at a minimum, a
community with a political structure. The
two standards overlap, though their ap-
plication might not always yield identical
results. A federal agency and a district
court are not like two trains, wholly unre-
lated to one another, racing down parallel
tracks towards the same end. Where a
statute confers jurisdiction over a general
subject matter to an agency and that mat-
ter is a significant component of a dispute
properly before the court, it is desirable
that the agency and the court go down the
same track -- although at different times —
to attain the statute’s ends by their coor-
dinated action,

39 F.3d at 59. In sum, the Second Circuit explicitly rec-
ognized [*52] the distinction between federal recogni-
tion and recognition under the common law, ’

7 As a matter of law, therefore, the Court re-
jects plaintiff's argument that, "{olnce an Indian
tribe has been determined to exist and to fall
within the purview of federal legislation or feder-
al common law protecting Indian tribes generally,
effectively the tribc has been federally recog-
nized, even though the initial determination was
only for a discrete, limited purpose.” (Pl.'s Opp.
at 15.) As the Court explains infra, the Second
Circuit's holding in Golden Hill directly fore-
closes this argument by drawing a clear distinc-
tion between federal recognition and recognition
under the common law, and by explaining that
the differing analyses for each form of recogni-
tion may also produce different results.

Here, to the extent plaintiff wishes to construe the
2005 decision to confer federal recognition upon the Na-
tion -- i, e, recognition for purposes of, among other
things, forming a government-to-government relation-
ship with the United States - the Court would have had
no legal authority to do so in that litigation. Indeed, the
case presented the limited question of Montoya recogni-
tion - i. e,, common [*53] law recognition -- and,
therefore, the Court analyzed the Nation's status accord-
ing to this common law standard. * Thus, consistent with
the clear distinction between common law recognition
and federal recognition outlined in Golden Hill -- and in
keeping with the strictures of the political question doc-
trine, described supra -- the issue of federal fribal status
could not be determined by the Court in the course of the
casino litigation, including the 2005 court decision to
which plaintiff points, In other words, although the Court
could and did determine common law tribal status in
order to decide the issues presented in the casino litiga-
tion, that determination has no binding effect on the BIA
for purposes of determining federal tribal recognition
that would establish a government-to-government rela-
tionship. *

8 Indeed, plaintiff appears to recognize that the
2005 court decision related to the common law
standard for recognition, acknowledging that the
Court in that decision "surveyed the record and
distilled from the overwhelming evidence the
Shinnecock Indian Nation's existence and rightful
status a determination as a matter of federal
common law that the Shinnecock Indians are
[*54] in fact an Indian tribe.” (Pl's Mem. at 13
(citation and quotation marks omitted).)

9 Because the Court thus finds that the 2005
court decision could not confer federal tribal
recognition establishing a govern-
ment-to-government relationship -- but could on-
ly decide common law recognition as it related to
that lawsuit -- any argument by plaintiff that de-
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fendants are collaterally estopped from contesting
the issue of federal tribal recognition in the in-
stant action is similarly without merit,

The Court is aware that plaintiff refers to "Congres-
sional findings" contained in the List Act in an attempt to
demonstrate that Congress has, in fact, empowered fed-
eral courts to determine the issue of federal tribal recog-
nition prior to a final BIA determination. In particular,
plaintiff points to the following "Congressional finding"
in the List Act:

(3) Indian tribes presently may be rec-
ognized by Act of Congress, by the ad-
ministrative procedures set forth in Part
83 of the Code of Federal Regulations . .
. or by a decision of a United States
Court.

25 U.S.C. § 479a (Congressional findings). For the rea-
sons set forth below, that argument is without merit.

As a threshold matter, the Court recognizes [*55]
that, "[nJormally, congressional findings are entitled to
much deference. Thompson v. Colorado, 278 F.3d 1020,
1033 (10th Cir. 2001), cert. denied 535 U.S. 1077, 122 S.
Cr. 1960, 152 L. Ed. 2d 1021, 2002 U.S. LEXIS 3597
(2002) (citing Walters v. Nat'l Ass'n of Radiation Survi-
vors, 473 U.S. 305, 330 n.i2, 105 S. Ct. 3180, 87 L. Ed.
2d 220 (1985)). However, as courts routinely note, a
Congressional finding does "not create a substantive
right." J.P. v. County Sch. Bd. of Hanover County, VA,
447 F. Supp. 2d 553, 573 (E.D. Va. 2006); see, e.g.,
Pennhurst v. Halderman, 451 U.S. 1, 19, 101 S. Ct. 1531,
67 L. Ed. 2d 694 (1981) (explaining that a Congressional
finding "is too thin a reed to support the rights and obli-
gations read into it by the court below"). Here, plaintiff
urges the Court to determine that Congress intended to
create a significant substantive right -- namely, the right
to obtain federal tribal status through the federal courts in
the absence of a final agency determination under the
APA -- but failed to include language referring to that
right in the primary text of the statute itself.  The Court
will not read such a significant, affirmative right into a
statute, the actual language of which makes no reference
to cloaking the judiciary with the co-equal role of the
political branches [*S56] in the federal recognition pro-
cess. "

10 Specifically, the List Act states that Interior
must "publish in the Federal Register a list of all
Indian tribes which the Secretary recognizes to be
eligible for the special programs and services
provided by the United States to Indians because
of their status as Indians." 25 USC § 479a-1

(emphasis added). Thus, the text of the List Act
solely refers to recognition by Interior -- not the
Jjudiciary.

11 Of course, the courts do have authority to
review these determinations under the APA after
the BIA's final determination.

Moreover, although plaintiff again urges the Court
to also resort to legislative history, including statements
by Senators, to find the existence of such a power by the
Courts, the Court again declines to do so and, instead,
will rely on the text of the statutory language, which
confers no power on the judiciary to bypass the elaborate
federal recognition process through the Executive
Branch that had existed for years, pursuant to federal
regulations. In short, the "Congressional findings" in the
List Act do not confer upon federal courts the authority
to review a tribe's federal status for federal recognition
purposes prior [*57] to the BIA's final determination.

Indeed, the very purpose of the Part 83 regulations
(which Congress clearly did not disturb with the passage
of the List Act) was, among other things, to remedy the
piecemeal system of recognition that had existed previ-
ously, which included ad Aoc recognition of tribes after
courts found tribal status to exist for purposes of a par-
ticular case. See Kahawaiolaa, 386 F.3d at 1273
("[P]rior to the latc 1970's, the federal government rec-
ognized American Indian tribes on a case-by-case basis.
In 1975, Congress established the American Indian Pol-
icy Review Commission to survey the current status of
Native Americans. The Commission highlighted a num- -
ber of inconsistencies in the Department of Interior tribal
recognition process and special problems that existed
with non-recognized tribes. As a result, in 1978, the De-
partment of Interior exercised its delegated authority and
promulgated [the Part 83 regulations] establishing a uni-
form procedure for acknowledging American Indian
tribes.”) (citations and quotation marks omitted). This
historical context for the Congressional findings is con-
sistent with "The Official Guidelines to the Federal Ac-
knowledgment Regulations, [*58] 25 CFR 83," which
plaintiff provided to the Court by letter dated May 12,
2008. These Guidelines explain that, "before 1978, re-
quests from Indian groups for Federal acknowledgment
as tribes were determined on an ad hoc basis. Some
tribes were acknowledged by Congressional action. Oth-
ers were done by various forms of administrative deci-
sion within the Executive Branch of the Federal Gov-
ermment, or through cases brought in the courts." The
Court is aware that these Guidelines also state that the
"federal courts have the power to acknowledge tribes
through litigation." These generalized references in the
Guidelines, which are similar to the Congressional find-
ings in the List Act, appear to simply be a reflection of
the historical practice of the political branches — prior to
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establishing any regulations, criteria, or procedures for
recognition -- to adopt on an ad hoc basis judicial deter-
minations of tribal status resulting from a particular liti-
gation. This historical practice of the political branches
relying on such court decisions, however, does not lead
to the conclusion that courts possess this inherent power;
to the contrary, no constitutional or statutory provision
provides such [*59] authority. Thus, when the Depart-
ment of the Interior {with power delegated by Congress)
chose to abandon this practice of relying on ad hoc judi-
cial determinations of recognition and, instead, created a
clear process for federal recognition through the Execu-
tive Branch, courts had no power to disregard such pro-
cess. See Western Shoshone Business Council, 1 F.3d at
1056 ("[W]e conclude that the limited circumstances
under which ad hoc judicial determinations of recogni-
tion were appropriate have been eclipsed by federal reg-
ulation."). As the Court recognized in Western Shoshone
Business Council, courts that failed to defer questions of
federal tribal recognition to Interior did so prior to or
immediately following passage of the this regulatory
process:

Other relatively recent cases in which
courts did not defer to the Department's
acknowledgment procedures either pre-
date the regulations entirely, see Joint
Tribal Council of the Passamaquoddy
Tribe v. Morton, 528 F.2d 370 (lst Cir.
1975), or were decided only shortly after
the regulations were promulgated, see
Mashpee Tribe v. New Seabury Corp.,
592 F.2d 575, 581 (Ist Cir. 1979} ("the
Department does not yet have prescribed
procedures [*60] and has not been called
on to develop special expertise in distin-
guishing tribes from other groups of In-
dians"™).

! F.3d at 1057. Relatedly, courts have observed that,
after passage of the regulations, it is abundantly clear
that the judiciary should not intervene before exhaustion
of the administrative procedures has taken place. See
James, 824 F.2d at 1138 ("We believe that the time for a
different conclusion has come; the Department has been
implementing its regulations for eight years. . . . Moreo-
ver, the factual record developed at the administrative
level would most assuredly aid in judicial review should
the parties be unsuccessful in resolving the matter; in the
event that the dispute is resolved at the administrative
level, judicial economy will be served. All of these facts
weigh in favor of requiring exhaustion in this case."), In
fact, where courts have addressed the issue of tribal sta-
tus -- as in Golden Hill, discussed supra -- the inquiry

was largely limited to application of specific statutes, and
was not meant to encompass recognition for purposes of
obtaining federal benefits, such as a govern-
ment-to-government relationship. See, e.g, Montoya,
180 U.S. at 270 (analyzing [*61] whether group of In-
dians was "tribe" for pwrposes of Indian Depredation
Act), Candelaria, 271 U.S. at 441 (analyzing whether
group of Indians was "tribe" for purposes of NIA). In-
deed, this distinction between federal tribal recognition
and judicial determinations for a particular case is per-
haps most apparent in cases where, after courts found
insufficient basis for tribal recognition in a particular
case, the BIA nevertheless conferred federal tribal status
on the same tribe. For instance, in Mashpee Tribe v.
Town of Mashpee, a jury found that plaintiff was not a
“tribe" for NIA purposes, see 447 F. Supp. 940 (D. Mass.
1978), aff’d 592 F.2d 575 (Ist Cir. 1979), but Interior
accorded plaintiff federal tribal status in 2007. 72 F.R.
8007 (Feb. 22, 2007). The same sequence of events
transpired in 1996 with respect to the Samish Indian
Tribe, See United States v. Washington, 641 F.2d 1368,
1374 (9th Cir. 1981) (affirming district court's finding
that group of Indians was not a tribe for purposes of
treaty rights); 67 F.R. 15825 (Apr. 9, 1996) (conferring
federal recognition on same group of Indians).

In sum, the Court rejects the Nation's argument that,
on the basis of alleged prior recognition [*62] by all
three branches of government, plaintiff may bypass the
political question doctrine. ' At this juncture, the APA
bars judicial review of claims one and three in the com-
plaint because Interior has not made a final determina-
tion of the Nation's federal tribal status. The Court will
not, by pure judicial fiat, provide relief made unavailable
to plaintiff at this juncture under the United States Con-
stitution. ** See Burt Lake Band of Ottawa and Chippewa
Indians, 217 F. Supp. 2d at 79 (granting motion to dis-
miss claim brought by tribe seeking "to completely by-
pass the BIA's recognition process,” where tribe argued
on basis of historical evidence that Executive Branch had
already conferred such recognition, because tribe had to
exhaust BIA's administrative process before obtaining
judicial review).

12 Relatedly, therefore, the Court rejects plain-
tiffs assertion, described supra, that Interior's
ongoing failure to put the Nation on the list in it-
self constitutes final agency action subject to the
Court's review at this juncture. The Court is
aware, as the Second Circuit recently confirmed,
that the APA "requires a reviewing court to
‘compel agency action unlawfully withheld."
Sharkey v. Quarantillo, No. 06-1397-cv, 541 F.3d
75, 2008 U.S. App. LEXIS 18793, at *16 (2d Cir.
Sept. 3, 2008) [*63] (quoting 5 USC §
706(1)). However, as plaintiff explicitly recog-
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nized in its opposition papers, such review would
be available here only if Interior has "refus[ed] to
take action Interior is legally required to take.”
(PL's Mem. at 23.) Hence, plaintiff's argument is,
again, necessarily premised on its assertion that
the Nation has already been federally recognized
by all three branches of government and, there-
fore, that Interior is legally bound to place the
Nation on the list. As stated above, however, the
Court has rejected this assertion. Thus, plaintiff
has failed to demonstrate the existence of a final
agency action reviewable at this juncture under
the APA with respect to claims one and three.

13 By the same token, of course, the APA ena-
bles the Nation to obtain judicial review of its pe-
tition -- if necessary -- after obtaining a final de-
termination by Interior, As the Second Circuit has
held, "[w]e begin with the strong presumption
that Congress intends judicial review of adminis-
trative action." Sharkey, 541 F.3d 75, 2008 U.S.
App. LEXIS 18793, at *17 (citation and quotation
marks omitted). In keeping [*64] with the hold-
ing of the Second Circuit in Golden Hill and the
overwhelming number of other courts to consider
the question, however, the Court simply con-
cludes herein that it cannot undertake such review
at this juncture pursuant to the strictures of the
political question doctrine and the finality princi-
ple embodied in the APA.

V. THE COURT LACKS JURISDICTION OVER
CLAIM TWO BECAUSE INTERIOR HAS NOT
TAKEN A FINAL AGENCY ACTION REVIEWABLE
UNDER THE APA IN CONJUNCTION WITH THE
NATION'S 2005 LITIGATION REQUEST

As described supra, in claim two of the complaint,
the Nation challenges Interior's failure to investigate and
join in a land claim filed by plaintiff in 2005, in accord-
ance with Interior's alleged trust responsibilities to the
Nation under the NIA. As the Court sets forth below, this
claim is dismissed for lack of jurisdiction pursuant to the
APA because Interior did not take final agency action
with respect to this request.

The NIA states that "[n]Jo purchase, grant, lease, or
other conveyance of lands, or of any title or claim there-
to, from any Indian nation or tribe of Indians, shall be of
any validity in law or equity, unless the same be made by
treaty or convention entered into [*65] pursuant to the
Constitution.” 25 U.S.C. § 177. In other words, as the
Court explained above, the NIA essentially prohibits "the
sale by Indians of any land unless the sale was by public
treaty made under the authority of the United States."
Golden Hill, 39 F.3d at 56. Further, the NIA "created a
trust relationship between the federal government and

American Indian tribes with respect to tribal lands cov-
ered by the Act." Golden Hill, 39 F.3d at 56; see also
Joint Tribal Council of the Passamaquoddy Tribe v.
Morton, 528 F.2d 370, 379 (Ist Cir. 1975) ("That the
Nonintercourse Act imposes upon the federal govern-
ment a fiduciary's role with respect to protection of the
lands of a tribe covered by the Act seems to us beyond
question ), In addition, the Court recognizes that this
trust relationship entails a "corresponding federal duty to
investigate and take such action as may be warranted in
the circumstances." Joint Tribal Council of the Passa-
maquoddy Tribe, 528 F.2d at 379.

According to the complaint, the Nation filed suit on
June 15, 2005 in the Eastern District of New York, al-
leging that plaintiff ceded land to the Town of South-
ampton in 1859 without the consent of the United States
[*66] and, therefore, in violation of the NIA. (Compl.
PP72, 78.) * Subsequently, by letter dated December 20,
2005 "to the Secretary of the Interior and the Attorney
General of the United States, the Nation formally in
writing requested that the United States intervene as a
plaintiff in the 2005 Land Claim Lawsuit and bring suit
on behalf of the Nation seeking relief for the loss of the
Nation's lands in 1859 in violation of the [NIA]" (the
2005 litigation request"). (Compl. P 79.)

14  This litigation related to the 2005 land claim
is distinct not only from the instant action, but
also from the casino litigation discussed supra.

Interior responded by letter dated February 13, 2006
(the "February 2006" letter). (Compl. P 80.) This letter,
which plaintiff attached to the complaint, states as fol-
lows:

At my meeting with you and your rep-
resentatives on January 19, 2006, you
discussed the Shinnecock petitioner's trib-
al status and 1 agreed to review certain
documents and analyses that you offered
to submit concerning this matter. ., . .

With respect to your request for the
United States to intervene as-a plaintiff to
assist the Shinnecock petitioner in its New
York land claim, you assert that the
[*67] United States is required to do so by
virtue of its trust obligation owed to the
Shinnecock and the [NIA]. The Depart-
ment disagrees. Presently, there is no es-
tablished trust obligation between the
United States and the Shinnecock peti-
tioner because the Department does not
consider the Shinnecock petitioner to be
an Indian tribe. Until the Department
evaluates the evidence through the ac-
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knowledgment process, the Department
does not know if your group meets the
regulatory criteria to be acknowledged as
an Indian tribe.

While the Department must consider
any request by an Indian tribe to recom-
mend land claim litigation, the [N1A] does
not require the United States to intervene
in land claims litigation or to initiate such
litigation. Instead, the Department con-
siders requests to litigate in concert with
the Department of Justice. A host of fac-
tors are reviewed and considered by both
agencies in making such a decision. At
this time, the Department has yet to re-
ceive any historical records concerning
the merits of the land claim you allege.
United the Departments develop our own
records on the matter, it is premature to
consider intervention in your litigation.

(Pl's Exh. 0.)

As a threshold [*68] matter, defendants argue that
the principle stated in Shoshone-Bannock Tribes v. Reno,
312 US. App. D.C. 406, 56 F.3d 1476 (D.C. Cir. 1995)
-- namely, that "agency refusals to institute investigative
or enforcement proceedings are presumed immune from
judicial review. . . .", 56 F.3d at 1481 -- operates to
completely preclude judicial review over claim two in
this case. However, the Court need not decide that issue
because, even assuming arguendo that judicial review
over such refusals is generally permitted, the Court has
determined that it lacks jurisdiction over claim two pur-
suant to the APA because Interior never took final agen-
cy action on the 2005 litigation request.

Specifically, as the Court explained supra, only a
“final" agency action is judicially reviewable under the
APA. Here, after carefully reviewing the complaint and
the documents appended thereto, including the February
2006 letter, the Court concludes that Interior took no
judicially-reviewable final action with respect to the
2005 litigation request. In particular, although the Febru-
ary 2006 letter explicitly states Interior's intention to
consider the merits of the Nation's litigation request and
review any material the Nation submitted [*69] in sup-
port thereof, nowhere in the complaint does plaintiff al-
lege that the Nation either (1) supplied the factual docu-
mentation specifically requested by Interior, or (2) noti-
fied Interior that the Nation was refusing to submit such
additional documentation. * Under these circumstances,
it is beyond cavil that Interior had not completed its "de-
cision-making process” in satisfaction of the APA and,
thus, never took final action with respect to the 2005

litigation request that the Court may review under the
APA. Pursuant to the APA, therefore, claim two in the
complaint is dismissed for lack of jurisdiction. *

15 Moreover, to the extent plaintiff argues that
Interior was legally required to investigate the
2005 litigation request and failed to do so, thus
"withholding" agency action under the APA, the
Court rejects that assertion. In Passamaquoddy
Tribe - a case upon which plaintiff relies heavily
in opposition to dismissal of count two of the
complaint -- the court emphasized that the trust
relationship entails a “corresponding federal duty
to investigate and take such action as may be
warranted in the circumstances," 528 F.2d at 379
(emphasis added), and, moreover, that "it would
[*70] be inappropriate to attempt to spell out
what duties are imposed by the trust relationship.
... It is now appropriate that the departments of
the federal government charged with responsibil-
ity in these matters should be allowed initially at
least to give specific content to the declared fidu-
ciary role," id. Thus, the court in Passamaquoddy
Tribe declined to hold that the government was
obligated to litigate on behalf of the Passama-
quoddy, holding merely that the government
“may not decline to litigate on the sole ground
that there is no trust relationship," id., in rejecting
a litigation request. Here, the Court similarly de-
clines, as a matter of law and under the circum-
stances of this case, to impose a legal duty upon
Interior to continue investigating a litigation re-
quest when the Nation refused to participate in
the investigation despite a written request for
specific records from Interior.

16 To the extent that plaintiff also bases claim
two on defendants’ alleged failure to assent to a
separate litigation request the Nation made in
1978, such a claim would be dismissed on time-
liness grounds pursuant to 28 US.C. § 2401,
which provides a six-year statute of limitations
for suits [*71] against the United States. 28
US.C. § 2401 (a).

V1. THE UNREASONABLE DELAY CLAIM SUR-
VIVES DEFENDANTS' MOTION

As stated supra, in claim four of the complaint, the
Nation alleges that Interior violated and continues to
violate the APA and the Part 83 regulations by unrea-
sonably delaying Interior's decision on the Nation's Fed-
eral Acknowledgment Petition for many years. Defend-
ants move to dismiss this claim on the grounds that Inte-
rior is complying with the regulations. Essentially, de-
fendants argue that the petition is not yet in "active con-
sideration” and, thus, Interior has no duty to evaluate it at
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this time. (Defs.' Mem. at 28.) However, after carefully
reviewing the complaint, the Court declines to hold at
this juncture -~ ie., before plaintiff has had the oppor-
tunity to conduct any discovery -- that Interior’s failure to
issue a final determination on the Nation's petition for at
least ten years " is reasonable as a matter of law under
the circumstances of this case. As the Court sets forth
below, therefore, the Nation has alleged sufficient facts
to defeat defendants' motion to dismiss claim four. **

17  As described supra, the Nation alleges that
it initially petitioned for recognition [*72] in
1978, but submitted a new petition in 1998 pur-
suant to revised regulations by Interior. Accord-
ing to Interior, because these revised regulations
"changed the provisions concerning the sequence
of processing documented petitions," (Defs.' Re-
ply at 8), the only relevant petition for purposes
of the instant motion is the second petition filed
in 1998. In fact, defendants also argue that the
Nation did not petition for recognition in 1978,
but merely made a litigation request. (Defs.' Re-
ply at 8.) In any event, even assuming arguendo
that the sole relevant period of alleged delay be-
gan in 1998, the Court has determined, as set
forth infra, that plaintiff has adequately alleged a
claim of unreasonable delay to survive a motion
to dismiss.

18 The Court rejects as a threshold matter,
however, plaintiff's argument that any unreasona-
ble delay the Nation has allegedly 3160 experi-
enced excuses plaintiff from completing the ad-
ministrative process for purposes of obtaining ju-
dicial review of the merits of the Nation's petition
for recognition, (see Pl.'s Mem. at 32-33); the ob-
stacles posed at this juncture by the APA's finali-
ty principle and the political question doctrine are
wholly separate [*73] from the question of un-
reasonable delay. See Burt Lake Band of Ottawa
and Chippewa Indians, 217 F. Supp. 2d at 79
(rejecting plaintiff's argument "that a party can
forego administrative remedies simply because it
believes the process is taking unreasonably
long").

A. Legal Standard

As the Second Circuit has recognized, "Section 6(b)
of the [APA] requires that an agency conclude proceed-
ings 'within a reasonable time." Reddy v. Commodities
Futures Trading Comm'n, 191 F.3d 109, 120 (2d Cir.
1999) (quoting 5 U.S.C. § 555(b)); see also Khdir v.
Gonzales, No. 07-cv-00908, 2007 U.S. Dist. LEXIS
82374, 2007 WL 3308001, at *6 (D. Colo. Nov. 6, 2007)
("Where . . . there is no set deadline for an agency to
complete a legally-required action, the APA provides a

requirement that it do so within a reasonable time.").
Consequently, as the Supreme Court has confirmed, the
APA provides that federal courts may "compel agency
action unlawfully withheld or unreasonably delayed."
Norton v. Southern Utah Wilderness Alliance, 542 U.S.
55, 62, 124 8. Ct. 2373, 159 L. £d. 2d 137 (2004) (quot-
ing 5 US.C. § 706(1)). "Moreover, where delay of ad-
ministrative remedy is at issue, the lack of a final order
by the agency, which might otherwise engender a ques-
tion about ripeness, [*74] does not preclude this court’s
jurisdiction." Muwekma Tribe v. Babbitt, 133 F. Supp. 2d
30, 34 (D.D.C. 2000) (citing TRAC, 750 F.2d at 75).

"Resolution of a claim of unreasonable delay is or-
dinarily a complicated and nuanced task requiring con-
sideration of the particular facts and circumstances be-
fore the court." Mashpee Wampanoag Tribal Council,
Inc. v. Norton, 357 U.S. App. D.C. 422, 336 F.3d 1094,
1100 (D.C. Cir. 2003). In particular, in determining
whether an agency's delay is reasonable, courts consider
the following factors, known as the "TRAC factors™:

(1) the time agencies take to make de-
cisions must be governed by a "rule of
reason”; (2) where Congress has provided
a timetable or other indication of the
speed with which it expects the agency to
proceed in the enabling statute, that statu-
tory scheme may supply content for this
rule of reason; (3) delays that might be
reasonable in the sphere of economic reg-
ulation are less tolerable when human
health and welfare are at stake; (4) the
court should consider the effect of expe-
diting delayed action on agency activities
of a higher or competing priority; (5) the
court should also take into account the
nature and extent of the interests preju-
diced by delay; [*75] and (6) the court
need not "find any impropriety lurking
behind agency lassitude in order to hold
that agency action is "unreasonably de-
layed."™

Tummino v. Von Eschenbach, 427 F. Supp. 2d 212, 231
(E.D.N.Y. 2006) (citing In re Barr Laboratories, 289
U.S. App. D.C. 187, 930 F.2d 72, 74-75 (D.C. Cir. 1991)
and quoting Telecommunications Research & Action Cir.
v. FCC, 242 U.S. App. D.C. 222, 750 F.2d 70, 80 (D.C.
Cir. 1984) (hereinafter, "TRAC™)); see also Loo v. Ridge,
No. 04-CV-5553, 2007 U.S. Dist. LEXIS 17822, at *14
and n.4 (ED.N.Y. Mar. 14, 2007) (applying TRAC fac-
tors); Nat'l Resources Defense Council, Inc. v. Fox, 93 F.
Supp. 2d 531, 543-48 (S.D.N.Y. 2000) (same). The "issue
cannot be decided in the abstract, by reference to some
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number of months or years beyond which agency inac-
tion is presumed to be unlawful, but will depend in large
part . . . upon the complexity of the task at hand, the sig-
nificance (and permanence) of the outcome, and the re-
sources available to the agency." Mashpee Wampanoag
Tribal Council, Inc., 336 F.3d at 1102 (remanding case
to district court, where plaintiff tribe alleged unreasona-
ble delay in the BIA's review of recognition petition,
because district court did not fully consider TRAC fac-
tors); see, [*76] e.g, Muwekma, 133 F. Supp. 2d at
32-33 (agreeing with plaintiff that Interior had unrea-
sonably delayed tribe's petition for federal recognition
after applying TRAC factors where petition had been
pending for approximately five years),

B. Application

Here, as described supra, the Nation alleges that its
petition has been pending without reasonable cause since
at least 1998, i.e, for approximately ten years, despite
plaintiffs compliance with Interior's Technical Assis-
tance Requests for additional information related to the
petition. In addition, the complaint alleges that Interior
has estimated that it may not issue a final determination
until 2014, and will not even bind itself to that time limit.
According to the complaint, the Nation's prolonged ab-
sence on the list has caused plaintiff not only substantial
economic harm, but has also deprived plaintiff from par-
ticipating in various government services to which feder-
ally-recognized tribes are entitled, including health, edu-
cation, housing, substance abuse, child, and family ser-
vices. (See Compl. PP 142-44,) After reviewing the alle-
gations in the complaint -- and particularly in light of the
highly fact-based, nuanced review required [*77) for
unreasonable delay claims according to the TRAC factors
-- the Court declines to conclude as a matter of law at the
motion to dismiss stage that Interior has been reasonable
in letting at least ten years elapse without issuing a final
decision on the Nation's petition. '* The Nation has ade-
quately pled an unreasonable delay claim and, therefore,
defendants' motion to dismiss that claim is denied. *

19  As discussed in greater detail supra, subse-
quent to briefing this motion, Interior promulgat-

ed a new waiver policy that, according to de-
fendants, could render review of the unreasonable
delay claim unnecessary because the policy could
put the Nation at the top of the "Ready" list and
place them under active consideration in the late
fall of 2008. However, to date, despite the Court's
urging, the parties have been unable to resolve
the question of the Court's oversight regarding the
acknowledgment process, including the extent to
which any timetable agreed upon by the parties
would be binding on Interior. In light of the
Court's denial of Interior's motion to dismiss the
unreasonable delay claim, the Court will conduct
a telephone conference on October 7, 2008 at
4:30 p.m. in order [*78] to discuss these mat-
ters.

20 The Court notes that, to the extent the Na-
tion successfully demonstrates unreasonable de-
lay, the Court would not usurp the recognition
decision from Interior, but may require Interior to
adhere to a reasonable deadline for issuing a final
determination on the Nation's petition. See, ¢.g.,
Muwekma v. Norton, 206 F. Supp. 2d 1, 3
(D.D.C. 2002) (refusing to vacate prior order set-
ting deadline for BIA to issue final determination
on tribe's petition for federal recognition).

VII. CONCLUSION

For the foregoing reasons, defendants' motion to
dismiss the complaint is granted in its entirety pursuant
to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of
Civil Procedure with the exception of claim four. The
parties shall have a telephone conference with the Court
on October 7, 2008, at 4:30 p.m., in order to discuss how
the "unreasonable delay" claim should proceed.

SO ORDERED.

JOSEPH F. BIANCO
United States District Judge
Dated: September 30, 2008
Central Islip, NY
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interim, contracts, argues, internal quotation marks,
defendants', activities, Statutes, courts, sovereignty,
membership, faction, parties, casino

Case Summary

Procedural Posture

Plaintiff corporation filed an 18-count complaint against
defendants, the Paucatuck Eastern Pequots, a/k/a
Paucatuck Eastern Pequot Tribal Nation (the tribe), and
its council members (councillors), alleging breach of
contract and related claims. Defendants moved to
dismiss the complaint as against them on the ground
that the court lacked subject matter jurisdiction to
consider the corporation's claims.

Overview

The corporation claimed it "partnered” with the tribe in
its project to become a federally recognized Indian
tribe. Defendants moved to dismiss on the ground that
the court lacked subject matter jurisdiction to consider
the corporation's claims. The court addressed the

motion to dismiss as to counts one through five, seven
through twelve, fourteen, and sixteen through eighteen
only, finding that in its contracts with the corporation, the
tribe clearly and unequivocally waived its sovereign
immunity. The tribe agreed to two relevant provisions,
titled "Waiver of Sovereign Immunity" and “Submission
to State and Federal Court Jurisdiction,” respectively.
Regardless of whether the tribe was the tribe at the time
it entered into contracts with the corporation, it was not
entitled to the protections of sovereign immunity, and
the motion to dismiss was denied as to the counts
directed at it. The individual councillors were also not
entitled to sovereign immunity. As tribal councillors of a
tribe that had unequivocally waived “any and all
sovereign immunity which it currently or at any future
time might otherwise be entitled to assert,” the
councillors had no immunity to assert.

Outcome
Defendants' motion to dismiss was denied.

LexisNexis® Headnotes

Civil Procedure > Pleading & Practice > Pleadings > Rule
Application & Interpretation

HN1 Separate and distinct causes of action, as
distinguished from separate and distinct claims for relief,
shall be pleaded in separate counts.

Civil Procedure > ... > Responses > Defenses, Demurrers
& Objections > Motions to Dismiss

Criminal Law & Procedure > Preliminary Proceedings >
Pretrial Motions & Procedures > General Overview

HN2 The standard of review of a motion to dismiss is
well established. In ruling upon whether a complaint
survives a motion to dismiss, a court must take the facts
to be those alleged in the complaint including those
facts necessarily implied from the allegations,
construing them in a manner most favorable to the

Frank Corrado
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pleader. Amotion to dismiss tests, inter alia, whether, on
the face of the record, the court is without jurisdiction.
When a trial court decides a jurisdictional question
raised by a pretrial motion to dismiss, it must consider
the allegations of the complaint in their most favorable
light.

Civil Procedure > ... > Subject Matter Jurisdiction >
Jurisdiction Over Actions > General Overview

Governments > Native Americans > Authority & Jurisdiction

HN3 Jurisdiction of the subject-matter is the power of
the court to hear and determine cases of the general
class to which the proceedings in question belong. A
reviewing court should indulge every presumption in
favor of the trial court's subject matter jurisdiction. The
doctrine of sovereign immunity implicates subject matter
jurisdiction and is therefore a basis for granting a motion
to dismiss.

Civil Procedure > ... > Subject Matter Jurisdiction >
Jurisdiction Over Actions > General Overview

Evidence > Burdens of Proof > General Overview

HNA4 It is the burden of the party who seeks the exercise
of jurisdiction in his favor clearly to allege facts
demonstrating that he is a proper party to invoke judicial
resolution of the dispute. The plaintiff bears the burden
of proving subject matter jurisdiction, whenever and
however raised.

Civil Procedure > ... > Preclusion of Judgments >
Estoppel > General Overview

Civil Procedure > ... > Preclusion of Judgments >
Estoppel > Collateral Estoppel

Governments > Native Americans > Authority & Jurisdiction

HNS5 Native American tribal membership is determined
by the tribes. Conn. Gen. Stat. § 47-66j(b).

Governments > Native Americans > Authority & Jurisdiction

Governments > Native Americans > Tribal Sovereign
Immunity

HNG6 As a matter of federal law, an Indian tribe is subject
to suit only where Congress has authorized the suit or
the tribe has waived its immunity and the tribe itself has
consented to suit in a specific forum. Absent a clear and

unequivocal waiver by the tribe or congressional
abrogation, the doctrine of sovereign immunity bars
suits for damages against a tribe. However, such waiver
may not be implied, but must be expressed
unequivocally.

Governments > Courts > Authority to Adjudicate
Governments > Native Americans > Autharity & Jurisdiction

Governments > Native Americans > Tribal Sovereign
Immunity

HN7 Tribal sovereign immunity does not extend to
individual members of a tribe and the tribe itself must
assert immunity. A state court does have the authority to
adjudicate actions against tribal members when it
properly obtains personal jurisdiction. The doctrine of
tribal immunity however extends to individual tribal
officials acting in their representative capacity and within
the scope of their authority. The doctrine does not
extend to tribal officials when acting outside their
authority in violation of state law.

Judges: PECK, J.

Opinion by: Peck

Opinion

MEMORANDUM OF DECISION MOTION TO DISMISS
OF DEFENDANTS PAUCATUCK EASTERN
PEQUOTS, AKA PAUCATUCK EASTERN PEQUOT
TRIBAL NATION; JAMES A. CUNHA, JR.; FRANCES
M. YOUNG; AGNES E. CUNHA; GINA M. HOGAN;
EUGENE R. YOUNG, JR.; BEVERLY KILPATRICK;
JAMES L. WILLIAMS, SR; AND CHRISTINE C.
MEISNER

This action arises out of an alleged breach of contract
by the defendants, the Paucatuck Eastern Pequots,
a/k/a Paucatuck Eastern Pequot Tribal Nation (PEPs);
James A. Cunha, Jr.; Frances M. Young; Agnes E.
Cunha; Gina M. Hogan; Eugene R. Young, Jr.; Beverly
Kilpatrick; James L. Williams, Sr.; and Christine C.
Meisner (PEP councillors). ' [*3] The plaintiff,
Amalgamated Industries, Inc., filed an eighteen-count
complaint on July 10, 2003, alleging, inter alia, breach
of contract (counts one through five), conversion (count

1

Although the Historic Eastern Pequot Tribe, a/k/a Eastern Pequot Tribal Nation (Historics), the Eastern Pequot Indians of

Connecticut, Inc., a/k/a Eastern Pequot Tribe (Easterns), Eastern Capital Development, LLC ffk/a Eastern Capital Funding,
LLC (ECD), Mark R. Sebastian, Marcia Jones-Flowers a/k/a Marcia Flowers, Lynn D. Powers, Ronald M. Jackson, Joseph A.

Frank Corrado
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six), breach of implied covenant of good faith and fair
dealing (count seven), tortious interference [*2] with
contract (count eight), tortious interference with
business relations (count nine), commercial
disparagement (count ten), civil conspiracy (count
eleven), and violations of the Connecticut Unfair Trade
Practices Act (CUTPA), General Statutes § 42-110a et
seq. (count twelve). The plaintiff also sets forth five
alternative claims against the defendants. As alternative
grounds for recovery against the Historic Eastern
Pequot Tribe, a/k/a Eastern Pequot Tribal Nation
(Historics), “including and consisting of the [PEPs] and
Easterns,” the plaintiff claims successor liability (count
fourteen), breach of implied contract (count sixteen),
quantum meruit/unjust enrichment (count seventeen),
and promissory estoppel (count eighteen). As its
remedies, the plaintiff seeks a mandatory injunction
{count thirteen, reformation of contract (count fifteen),
specific performance, a prohibitive injunction, money
damages, punitive damages, attorneys fees and costs,
reimbursement of sums paid for and on behalf of the
defendants; and imposition of a constructive trust (count
seventeen). 2

[*4] The defendant PEPs and PEP councillors have
moved to dismiss the complaint as against them on the
ground that the court lacks subject matter jurisdiction to
consider the plaintiff's claims because these claims (1)
have not ripened into an actual controversy, (2) are
dependent upon a political determination committed to
another branch of government and (3) are barred by
principles of tribal sovereignty and tribal sovereign
immunity.

In the complaint, the plaintiff alleges the following
relevant facts: The plaintiff "partnered” with the
defendant PEPs, an Indian tribe recognized by the state

of Connecticut, in the PEPs' project to become a
federally recognized Indian tribe. (Complaint, PP1, 2
and 16.) In exchange for the PEPs' promises to pay the
plaintiff according to the terms of their written
agreements, the plaintiff, inter alia, "spent over ten
years assisting, guiding and strategizing day-to-day
with the [PEPs'"] Tribal Council regarding, among other
things, the [PEPs'] efforts to become officially
recognized by the United States government”
(Complaint, P2), provided the PEPs with “valuable
business and financial advice and council,” introduced
the PEPs to, garnered support [*5] from, and assisted in
negotiations with "world class developers and financial
partners.” (Complaint, PP2 and 3.) The plaintiff and
others "funded more than fourteen million dollars to pay
for the numerous academic, legal and other experts
necessary to prepare a competent federal recognition
petition, as well as all [PEP] tribal salaries, offices and
operations.” (Complaint, P4.)

In exchange for the plaintiffs assistance, the PEPs
"agreed to compensate [the plaintiff] by paying it
amounts equal to a small percentage of any future
gaming proceeds, and of any financing originated for
the [PEPs]." (Complaint, P8.) The PEPs "also granted a
right of first refusal to meet or best any acceptable
financing otherwise arranged for the [PEPs].”
(Complaint, P8.)

"To reflect [the plaintiff's] acceptance and performance
of increasing responsibilities with the [PEPs], and to
reflect the [PEPs'] desire that [the plaintiff] continue its
work, the [PEP] tribal council by unanimous resolution
dated January 12, 1999, authorized a Restated
Agreement and a separate Restated Capital Fee
Agreement [(Amalgamated agreements)] with [the
plaintiff]." (Complaint, P56.) This resolution "authorized

Perry, Jr., Katherine H. Sebastian, William O. Sebastian, Jr., Mary E. Sebastian, and Lewis E. Randall, Sr. (Eastern councillors)
were also named as defendants, they are not parties to this motion to dismiss. Accordingly, unless otherwise specified, all
references herein to the defendants are to the PEPs and/or the PEP councillors.

2 Since the defendants moved to dismiss "the complaint against them,” without specifying which counts they view as being
directed against them, the court assumes that the motion seeks dismissal of the counts directed at the PEPs and various PEP
councillors, that, counts one through three (against Historics, "including and consisting of the [PEPS] and Easterns"), counts
four and five (against PEP councillors), count seven (against Historics, "including and consisting of the [PEPS] and Easterns”),
counts eight through eleven (against, inter alia, Eugene R. Young, Jr.) and counts twelve, fourteen and sixteen through
eighteen (against Historics, “including and consisting of the [PEPS] and Easterns”). Counts thirteen and fifteen are not proper
counts because they do not contain separate and distinct claims. See Practice Book § 10-26 (HN1 separate and distinct causes
of action, as distinguished from separate and distinct claims for relief, shall be pleaded in separate counts). Accordingly, this
memorandum addresses the PEP councillors' motion to dismiss as to counts one through five, seven through twelve, fourteen,
and sixteen through eighteen only. Counts thirteen and fifteen will not be addressed in connection with this motion to dismiss
because they are more properly addressed by a motion to strike. Count six is directed solely at the defendant ECD and will not

be addressed here.
Frank Corrado
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[*6] Grand Chief Sachem Williams to execute the
Amalgamated agreements on the [PEPs'] behalf, which
he did . . ." (Complaint, P57.) Each PEP councillor
signed this resolution and “individually signed their
agreement to the Amalgamated agreements before a
notary, acknowledging that [the plaintiff] had performed
all its obligations to eam, and had earned, all the
compensation detailed in the Amalgamated
agreements.” (Complaint, P58.) "The Restated
Agreement also provides that the [PEPs] will pay
additional compensation for [the plaintiffs] efforts for
the period from the date the [PEPSs'] petition was placed
on active status until the [PEPs become] federally
recognized.” (Complaint, P60.)

The plaintiff also includes in its complaint a lengthy
recitation of facts that was allegedly part of the Restated

Agreement, which include the following statements:

"WHEREAS, because the tribe lacked funds, [the
plaintiff] financed many tribal governmental and other
activities, as well as substantial portions of the tribal
government's federal recognition project; and . . .
WHEREAS, [the plaintiff] . . . at its own expense flew in
gaming industry experts as well as persons and entities
[*71 with established backgrounds in either the gaming
industry or structuring large and/or sophisticated
investment packages...and... WHEREAS, due to the
tribe's historic lack of an economic base, it could offer
[the plaintiff] no consideration other than the possibility
of payment if the tribal government, through [the
plaintiff's] intervention, succeeded in its lengthy,
expensive, time-consuming and highly speculative
project to pursue federal recognition and economic
development . . ." (Complaint, P62.)

The plaintiff further alleges the following with regard to
compensation: The PEPs agreed to pay the plaintiff five
percent of the net revenues of the PEPs' gaming
aclivities, as well as an additional five percent of any
and all other PEP tribal economic activities in which the
plaintiff participates, "paid quarterly over a period of
fifteen (15) years, commencing thirty (30) days
subsequent to the first quarter of operation of a casino
gaming facility." (Complaint, P63.) The PEPs also
agreed to pay the plaintiff, "as presently earned and
payable, 'additional compensation' for continuing to
advise and assist until the date the [PEPs'] petition was
placed on active status, [*8] " 0.625 percent "of gross
revenues of any and all gaming and related gaming
facility activities . . . paid quarterly as an operating
expense, for a period of [eighty-four] months,
commencing thirty (30) days subsequent to the first

quarter of operation of a casino gaming facility."
(Complaint, P64; see also Complaint, P65.) The plaintiff
further alleges that the Restated Agreement provides
that “if the [PEPs] . . . for any reason other than [the
plaintiff's] gross misconduct, [prevent the plaintiff] from
completing its performance to earn additional
compensation for the period from the date the [PEPs']
petition was placed on active status until the [PEPs are]
federally recognized, this entire additional compensation
amount also is immediately earned and payable as a
debt of the [PEPs] in its entirety.” (Complaint, P66.)
Further, the plaintiff alleges that the PEPs agreed in the
Restated Capital Fee Agreement to pay the plaintiff two
percent "of all sums procured, originated or financed by
or through any source for the [PEPs], for a period from
the date the [PEPs] first assaciated with [the plaintiff]
and ending [ninety-six] months subsequent to the date
the [PEPs [*9] receive] final federal recognition.”
(Complaint, P67.)

In the Amalgamated agreements, the PEPs
"purposefully, intentionally, expressly and unequivocally
waived, as to the subject matter of its agreements with
[the plaintiff], any and all sovereign immunity it had or
may have at any time in the future." (Complaint, P69.)
Further, the PEPs expressly and unequivocally
consented to submit to the jurisdiction of the United
States District Court for the District of Connecticut and
the courts of the state of Connecticut. (Complaint, P70;
see Complaint, exhibit B, PP7.a. and 7.b.; Complaint,
exhibit C, PP3.a. and 3.b.)

The Easterns, "at various relevant tines claimed to be
part of the [PEPs] that shared the state reservation
located in New London County, Connecticut, and at
other times held themselves out as a separate Indian
tribe. The Easterns sought federal recognition
separately from the [PEPs]." (Complaint, P18.) The
Historics consist of the PEPs and. the Easterns.
(Complaint, P20.)

On July 1, 2002, the Assistant Secretary of the Interior
for Indian Affairs "determined that the [PEPs] and the
Easterns equally and together comprise the Historic
Tribe that qualifies for federal [*10] recognition.”
(Complaint, P22; see Complaint, P87.) The court notes
that, in rendering its decision, the BIA determined that
both groups "had derived in recent times from the
historical Eastern Pequot Tribe which had existed
continuously since first sustained contact with
Europeans . . . This determination does not merge two
tribes, but determines that only a single tribe exists
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which is represented by two petitioners." Final
Determination to Acknowledge the Historical Eastern
Pequot Tribe, 67 Fed.Reg. 44, 234, 44, 235 (Bureau of
Indian Affairs July 1, 2002). The BIA's determination
was to become final after ninety days from the date of
publication, unless a request for reconsideration was
filed. 67 Fed.Reg. 44, 240; 25 C.ER. § 83.11. The BIA's
determination is “currently pending appeal.” (Complaint,
P87; see Complaint, Count Seventeen, P189.)

Shortly after the BIA issued its determination, the
defendant Historics "approved an interim Historic tribal
constitution in January 2003 authorizing a joint interim
tribal council composed of [five PEPs] and [nine
Easterns], with a quorum of ten, thereby allowing either
side to prevent [*11] a quorum if necessary to protect
their rights and interests." (Complaint, P92.) The
defendant PEPs “chose its five joint tribal council
members from among the nine members of the [PEP]
tribal council, which continues to control internal [PEP]
matters.” (Complaint, P93.) The defendants "[Eastern
Capital Development, LLC (ECD)), Mark R. Sebastian
and others advised the joint interim tribal council that it
could pick and choose among backers, notwithstanding
written agreements with them, and void the agreements
with [the plaintiff] and Trump [i.e., Donald Trump, Trump
Hotels and Casino Resorts Development Company,
LLC, and Seven Arrows Investment and Development
Corp.] without cause or justification.” (Complaint, P95.)
The defendant "ECD also demanded that the joint
interim tribal council not meet with [the plaintiff]."
(Complaint, P96.) Defendants "ECD, Mark Sebastian
and others advised the [Historics'] joint interim tribal
council to breach its agreements with {the plaintiff] and
Trump."” (Complaint, P98.)

In March 2003, defendant Eugene R. Young, Jr., a PEP
councillor and councillor on the joint interim tribal
council, called the plaintiff and stated “"that he wanted
[*12] a'bonus,’ and demanded that either Trump or [the
plaintiff] immediately pay him ten thousand dollars . . ."

(Complaint, PP101-02.) Young also “"demanded from
both [the plaintiff] and the [PEPs'] attorney that he
receive a substantial increase in his annual salary as a
tribal council member." (Complaint, P104.) "Young
further stated that 'things have changed on the council,
and | have the power now,' and threatened that [the
plaintiff] and Trump would be 'out’ and ECD would be 'in’
if [the plaintiff] and Trump failed to meet his demands for
money.” (Complaint, P106.) The plaintiff was later told
that “Young went to Mark Sebastian and other Eastern
members of the joint interim tribal council to request
protection from any administrative action by the [PEP]
tribal council, and was promised their protection.”
(Complaint, P115.)

“In March 2003, with Eugene Young providing a quorum,
the Eastern members of the joint interim tribal council
voted to breach the Amalgamated and Trump
agreements in favor of ECD." (Complaint, P118.) In
May 2003, defendant "Marcia Flowers, an Eastern
member and the joint interim tribal council chair,
delivered separate letters to [the plaintiff] and [*13]
Trump on behalf of the joint interim tribal council,
terminating the [Historics'] relationship with each . . ."
(Complaint, P119.) At that time, the plaintiff had
"completed all its obligations under the Amalgamated
agreements.” (Complaint, P120.)

The plaintiff commenced this suit by service of process
on the various defendants on July 9, 2003. (Marshal's
retuns.) On July 15, 2004, the defendants PEPs and
PEP councillors filed a motion to dismiss "the complaint
against them,” accompanied by a memorandum in
support as required by Practice Book § 10-31. In
response to the defendants’ motion to dismiss, the
plaintiff fled a memorandum in opposition on August
19, 2004. 3

[*14] Counts one through five, seven through twelve,
fourteen and sixteen through eighteen are directed
against the defendant PEPs and PEP councillors. For
the reasons stated in the court's memorandum of

3 With regard to this motion to dismiss, the parties filed numerous documents in addition to those mentioned above, including
the plaintiffs "STATEMENT OF UNDISPUTED FACTS" and "OBJECTIONS TO EXHIBITS AND PORTIONS OF INDIAN
DEFENDANTS'MOTIONS TO DISMISS AND SUPPORTING MEMORANDUMS" filed on August 19, 2004, the AFFIDAVIT OF
MARCIA J. FLOWERS In Re MOTION TO DISMISS - MAY 19, 2004" filed on September 8, 2004 the plaintiffs "HEARING
MEMORANDUMAS TO INDIAN DEFENDANTS’ CITED CASES" filed on September 10, 2004, the plaintiff's "POST-HEARING
MEMORANDUM TO CLARIFY MISTATEMENTS IN HEARING ON MOTIONS TO DISMISS" filed October 6, 2004, the
plaintiffs "POST-HEARING MEMORANDUM REGARDING 'FACTION' ARGUMENTS IN THE INDIAN DEFENDANTS'
MOTIONS TO DISMISS" filed October 18, 2004, and the defendant Historics' "REPLY TO AMALGAMATED INDUSTRIES’
POST-HEARING MEMORANDA" filed December 13, 2004. These have all been considered by the court in rendering its
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decision on the motion to dismiss of the defendants
Historics, Easterns, and Eastern councillors, the court
rejects the defendants' claims in their motion to dismiss
that the issues raised in the counts against them are
nonjusticiable, that is, that they concern a political
question or are not ripe for adjudication. # In addition, for
the reasons stated in the remainder of this
memorandum, the defendants PEPs and PEP
coungcillors' motion to dismiss the complaint on the
ground of sovereign immunity is also denied.

18] /

STANDARD OF REVIEW

As noted in the memorandum of decision concerning
the motion to dismiss of the defendants Historics,
Easterns and Eastern councillors, HN2 "the standard of
review of a motion to dismiss is . . . well established. In
ruling upon whether a complaint survives a motion to
dismiss, a court must take the facts to be those alleged
in the complaint including those facts necessarily implied
from the allegations, construing them in a manner most
favorable to the pleader . . . A motion to dismiss tests,
inter alia, whether, on the face of the record, the courtis
without jurisdiction.” (Internal quotation marks omitted.)
Dyous v. Psychiatric Security Review Board, 264 Conn.
766, 773, 826 A.2d 138 (2003). "When a [trial] court

decides a jurisdictional question raised by a pretrial
motion to dismiss, it must consider the allegations of the
complaint in their most favorable light." (Internal
quotation marks omitted.) Martin v. Brady, 261 Conn.

372, 376, 802 A.2d 814 (2002).

HN3 "Jurisdiction of the subject-matter is the power [of
the court] to hear and determine cases of the general
class to which the proceedings in question [*16] belong.”
(Internal quotation marks omitted.) New England Pipe
Corp. v. Northeast Corridor Foundation, 271 Conn. 329,
334, 857 A.2d 348. "[A] reviewing court should induige
every presumption in favor of the trial court's subject
matter jurisdiction.” (Interal quotation marks omitted.)
Amore v. Frankel, 228 Conn. 358, 374, 636 A.2d 786
(1994). "The doctrine of sovereign immunity implicates
subject matter jurisdiction and is therefore a basis for
granting a motion to dismiss." Gordon v. H.N.S. Man-

agement Co., 272 Conn. 81, 92, 861 A.2d 1160 (2004).

HN4"ltis the burden of the party who seeks the exercise
of jurisdiction in his favor clearly to allege facts
demonstrating that he is a proper party to invoke judicial
resolution of the dispute." (Internal quotation marks
omitted.) St. George v. Gordon, 264 Conn. 538, 544-45, -
825 A.2d 90 (2003). "The plaintiff bears the burden of
proving subject matter jurisdiction, whenever and
however raised." Fink v. Golenbock, 238 Conn. 183

199 n.13, 680 A.2d 1243 (1996).

I

TRIBAL SOVEREIGN IMMUNITY

The defendants argue that the plaintiff's claims [*17]

against them are barred by the doctrine of sovereign
immunity. They contend that the PEP councillors retain
their sovereign immunity for acts within the scope of
their authority as tribal councillors because the PEPs
did not explicitly waive the immunity of the PEP
councillors, although they allegedly waived the
sovereign immunity of the tribe. They maintain that all of
the allegations against the PEP councillors concern
acts within the scope of their authority as tribal
councillors. They contend that claims against tribal
officials, whether arising in the context of contract or
tort, for acts within the scope of their authority are
barred by sovereign immunity. Moreover, they argue
that the PEPs' waiver of sovereign immunity was invalid
and does not bind the tribe. They contend that although
Trump and the plaintiff encouraged them to think of
themselves as a tribe, they were a minocrity faction
lacking the authority to execute such a waiver.

The plaintiff makes several arguments against the
defendants' assertion of tribal sovereign immunity. First,
it argues that this matter does not infringe tribal
sovereignty or implicate sovereign immunity. It contends
that "because the tribe exercised [*18] its sovereignty
[in submitting to the jurisdiction of the state courts in its
contracts with the plaintiff], the courtis actually obligated
to uphold the tribe's sovereignty by exercising its
jurisdiction to enforce the tribe's sovereign choices.”
(Plaintiffs memorandum filed 8/19/04, p. 22.) It also
argues that the tribe waived any and all sovereign
immunity.

4

In so ruling, the court notes that the claims in counts four and five, which were not addressed in the memorandum of decision

on the motion to dismiss of the defendants Historics, Easterns, and Eastern councillors, are also ripe for adjudication for the
reasons stated in that decision conceming the other counts; that is, they are not entirely contingent on federal recognition and
the operation of a casino gaming facility and they contain allegations of "severe and continuing economic harm.” (Complaint,

PP136 and 138.)

Frank Corrado
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The plaintiff next argues that the doctrine of collateral
estoppel, or issue preclusion, prohibits the defendants
from arguing that the PEPs were not the
state-recognized tribe at the time the plaintiff entered
into contracts with them. It contends that the court
previously decided this issue in Sebastian v. Indian
Affairs Council, Superior Court, judicial district of New
London, Docket No. 028949 (November 30, 1979,
Hendel, J.), which, it argues, upheld a 1977 ruling of the
Connecticut Indian Affairs Council (CIAC) determining
that descendants of Tamar Brushel Sebastian, the
Easterns, were not members of the state-recognized
tribe.

In Sebastian v. Indian Affairs Council, supra, Docket
No. 028949, the court dismissed an appeal of a CIAC
decision, which found that Tamar Brushell Sebastian
was at least "one-half [*19] blood Eastern Pequot
Indian and that all direct linear decedents of Tamar
Brushell Sebastian found to have at least one-eighth
percentage of her blood are recognized as members of
the Eastern Pequot tribe of Indians." Contrary to the
plaintiff's assertion, the CIAC had not determined that
descendants of Tamar Brushell Sebastian were not
members of the tribe, but merely had placed a limitation
on the number of descendants who would have qualified
for membership. Moreover, the General Statutes were
amended in 1989 to eliminate the role of the CIAC in
determining tribal membership. See Public Acts 1989,
No. 89-368. HN5 Tribal membership is now determined
by the tribes. See General Statutes § 47-66j(b). 5
Collateral estoppel, therefore, does not preclude the
defendants from litigating the issue of whether the
PEPs were the state recognized tribe at the time the
parties entered into the contracts because the CIAC
decision at issue in Sebastian v. Indian Affairs Council,
supra, Docket No. 028949, was superceded by statute.

[*20] The plaintiff further contends that the PEPs, with
which it entered into contracts, was the only group
calling itself the "Paucatuck Eastern Pequots,” the name
of the state-recognized Indian tribe in the General
Statutes, and that the public should not have to "parse
beyond state statutes.” It argues that at the time it
entered into contracts with the PEPs, the PEPs alone,
therefore, had the authority to enter into contracts and
to waive the tribe's sovereign immunity, "thereby
subjecting itself and its agreements to state court
jurisdiction and state law.” The plaintiff also argues that
even if the PEPs' were a tribal faction, tribal factions and
unincorporated associations may enter into contracts
and waive whatever sovereign immunity they might be
ale to assert. Moreover, it argues, if the PEPs were not
a tribe and had no sovereign rights when they entered
into the Restated Agreement and Restated Capital Fee
Agreement, then they admit that they are subject to the
court's jurisdiction.

HNG6 "As a matter of federal law, an Indian tribe is
subject to suit only where Congress has authorized the
suit or the tribe has waived its immunity . . . and the tribe
itself has consented to suit in [*21] a specific forum . ..
Absent a clear and unequivocal waiver by the tribe or
congressional abrogation, the doctrine of sovereign
immunity bars suits for damages against a tribe . . .
However, such waiver may not be implied, but must be
expressed unequivocally.” (Citations omitted; internal
quotation marks omitted.) Kizis v. Morse Diesel Interna-

tional, Inc., supra, 260 Conn. 53-54.

In its contracts with the plaintiff, the defendant PEPs
have clearly and unequivocally waived their sovereign
immunity. In the Restated Agreement and the Restated
Capital Fee Agreement, the PEPs agreed to two relevant
provisions in each, entitled "Waiver of Sovereign
Immunity”® [*23] and "Submission to State and Federal

5 General Statutes § 47-66j(b) provides, "[a] membership dispute shall be resolved in accordance with tribal usage and
practice. Upon request of a party to a dispute, the dispute may be settled by a council. Each party to the dispute shall appoint
a member of the council and the parties shall jointly appoint one or two additional members provided the number of members
of the council shall be an odd number. If the parties cannot agree on any joint appointment, the Governor shall appoint such
member who shall be a person knowledgeable in Indian affairs. The decision of the council shall be final on substantive issues
but an appeal may be taken to the Superior Court to determine if membership rules filed in the office of the Secretary of the State
pursuant to this section have been followed. If the court finds that the dispute was not resolved in accordance with the
provisions of the written description, it shall remand the matter with instructions to reinstitute proceedings, in accordance with
such provisions.”

8 Paragraph 7.a. of the Restated Agreement and P3.a. of the Restated Capital Fee Agreement provide, “the Tribe hereby
WAIVES, completely and to the fullest extent under the law, any and all sovereign immunity which it currently or at any future
time might otherwise be entitled to assert as to any and all matters relating to this Agreement, including, but not limited to, the
interpretation and/or enforcement of this Agreement.”

Frank Corrado
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Court Jurisdiction,” 7 respectively. (Complaint, exhibit
B, PP7.a. and 7 b.; Complaint, exhibit C, PP3.a. and
3.b.) Moreover, the plaintiff alleges that the PEPs
“purposefully, intentionally, expressly and unequivocally
waived, as to the subject matter of its agreements with
Amalgamated, any and all sovereign immunity it had or
may have at any time in the future.” (Complaint, P69.)
The plaintiff further alleges that the PEPs “purposefully,
intentionally, expressly and [*22] unequivocally
consented to submit to the jurisdiction of the . . . courts
of the state of Connecticut." (Complaint, P70.) The
defendants have submitted no evidence to contradict
these allegations. To the extent the PEPs are entitled to
assert sovereign immunity, the court, therefore, finds
that it has been waived. Nevertheless, if the PEPs were
a mere faction of the tribe, and lacked the requisite
authority to waive the tribe's sovereign immunity, then
they are not entitled to assert sovereign immunity; the
tribe itself must assert sovereign immunity. See Kizis v
Morse Diesel Intemational, Inc., supra, 260 Conn. 51
n.7; State v. Sebastian. 243 Conn. 115, 161, 701 A.2d
13 (1997). Accordingly, regardless of whether the PEPs
were the tribe at the time it entered into the contracts
with the plaintiff, they are not entitled to the protections
of sovereign immunity and the motion to dismiss is
hereby denied as to the counts directed at them.

[*24] The plaintiff also argues that the individual tribal
councillors cannot assert sovereign immunity because
the immunity of individual tribal members cannot extend
beyond that of the tribe, and the tribe has waived any
and all sovereign immunity. Further, it argues that tribal
representatives are never immune for actions that are
outside the scope of their authority. It contends that the
complaint contains allegations of "significant illegal
conduct outside the authority of individual defendants,
such that they cannot possess representative immunity

therefore under any circumstance." Regardless of
whether the plaintiff alleged sufficient facts
demonstrating that the PEP councillors acted beyond
the scope of their authority, it is not necessary for the
court to address this issue because they are not entitled
to the protections of sovereign immunity for any acts.

"Several cases have established that HN7 tribal
sovereign immunity does not extend to individual
members of a tribe and that the tribe itself must assert
immunity. A state court does have the authority to
adjudicate actions against tribal members when it
properly obtains personal jurisdiction. See, e.g., Puyal-
lup Tribe, Inc. v. Washington Game Dept., 433 U.S. 165,
173, 97 S. Ct 2616, 53 L. Ed. 2d 667 (1977); [*25]

United States v. James, 980 F.2d 1314, 1319 (9th Cir.
1992}, cert. denied, 510 U.S. 838, 114 S. Ct. 119, 126 L.
Ed. 2d 84 (1993); State v. Sebastian, {supra, 243 Conn.
115, 701 A.2d 13]. The doctrine of tribal immunity
[however] extends to individual tribal officials acting in
their representative capacity and within the scope of
their authority . . . Romanella v. Hayward, 933 F. Supp.
163, 167 (D.Conn. 1996). The doctrine does not extend
to tribal officials when acting outside their authority in
violation of state law. See Puyallup Tribe. inc. v. Wash-
ington Game Dept., supra, 171-72." (Internal quotation
marks omitted.) Kizis v. Morse Diesel International, Inc.

Supra, 260 Conn. 51 n. 7. The court finds no case in
which members of a tribe have successfully asserted
sovereign immunity after the tribe had executed an
unlimited waiver of that immunity. 8

[*26) Accordingiy, the individual PEP councillors are not
entitled to sovereign immunity. As tribal councillors of a
tribe that has unequivocally waived "any and all
sovereign immunity which it currently or at any future
time might otherwise be entitled to assert"; (Complaint,

7

Paragraph 7.b. of the Restated Agreement andP3.b. of the Restated Capital Fee Agreement provide in relevant part, "for

the purposes set forth in this paragraph, including, but not limited to, in any action to interpret or enforce its obligations under
this Agreement, including any payment obligation to Amalgamated . . . the Tribe hereby agrees and expressly consents to be
a party defendant, and submits to the jurisdiction of . . . any and all courts of the state of Connecticut, and agrees to take any
and all steps necessary to confer jurisdiction upon any such court, including, but not limited to, after it is federally recognized.
The Tribe specifically requests that those courts accept such jurisdiction . . . The Tribe further agrees and represents that such
exercise of jurisdiction does not and will not infringe or interfere with the Tribe's sovereignty, its right to govern its internal affairs
or property, or its ability to regulate organized commercial activities on Tribal lands, or the authority of future Tribal courts to
adjudicate disputes arising from activities on Tribal lands. There is no current or anticipated action in any Tribal court or tribunal
regarding the subject matter herein.”

8  The court notes that in the case of Trump Hotels and Casino Resorts Development Co., LLC v. Rosow, Superior Court,
Judicial District of New Britain, Complex Litigation Docket Docket No. X03 CV 03 4000160 (April 29, 2005, Peck, J.), this court
granted the motion to dismiss filed on behalf of the PEPs' councillors on the ground that the tribe's waiver of sovereign immunity
in its contract with the plaintiff therein explicitly excluded the PEP councillors, thereby preserving the PEP councillors' sovereign
immunity with respect to acts within the scope of their authority as tribal councillors. The court reaches a different conclusion
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exhibit B, PP7.a.; Complaint, exhibit C, PP3.a.); the
PEP councillors have no immunity to assert. In Chayoon
v. Sherlock, Superior Court, judicial district of New
London, Docket No. CV 03 0128101 (April 23, 2004,
Martin, J.), a case relied upon by the defendants, "the
plaintiff [did] not allege that the tribe has waived
immunity from suit or that Congress has abrogated it.
Instead, he asserted that the defendants are
non-Indians and claimed that the defendants acted
beyond the scope of their authority by violating company
policy." Similarly, in Basselt v. Mashantucket Pequot
Museum & Research Center, Inc., 221 F Supp. 2d 271,
280 (D.Conn. 2002), the court does not state that the
tribe had waived its immunity. These cases are
distinguishable because in this case, the plaintiff has
alleged and shown that the PEPs clearly and
unequivocally waived their sovereign immunity.
Moreover, if the PEPs [*27] were not a tribe at the time

the waivers were executed, then the PEP councillors
would have no immunity to assert as councillors of a
group that is not a tribe. Accordingly, the defendants’
motion to dismiss is denied on the ground of tribal
sovereign immunity.

m

CONCLUSION

For the foregoing reasons, the motion to dismiss of the
defendants, the PEPs and the individual PEP
councillors, is hereby denied.

BY THE COURT

PECK, J.

in the instant case because in the Amalgamated agreements, the PEPs' waiver of sovereign immunity is unequivocal and
comprehensive, and, as distinguished from the Trump contract, did not exciude the PEP tribal councillors from its waiver.

Frank Corrado
Pag7
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UNITED HOUMA NATION, Plaintiff, v. BRUCE
BABBITT, SECRETARY OF THE INTERIOR, et al.,
Defendants.

Disposition: [*1] Defendants' Motion to Dismiss
granted in part and denied in part. Judgment entered in
favor of the defendant as to Counts One, Two, Four and
part of Count Three, and the remaining portions of
Count Three remanded to the agency for proceedings.

Core Terms

tribe, acknowledgment, regulations, Amendments,
rulemaking, reconsideration, descendance, motion to
dismiss, petitioning, issues, initiate, Revision, historic,
requests, summary judgment, Procedures, agency's,
decisions, federally, positions, changes, letters, Reply,
adjudication hearing, reaffirmed, criterion, documents,
administrative record, ad hoc, communities

Case Summary

Procedural Posture

Defendant Secretary of the Interior filed a motion to
dismiss plaintiff Indian nation's complaint seeking
judicial review of the denial of the Indian nation's petition
for a rulemaking to change regulations concerning the
acknowledgment of Indian tribes, and to stay its petition
for acknowledgment pending the conclusion of the
action.

Overview

The Bureau of Indian Affairs proposed denying the
Indian nation's petition seeking federal recognition as
an Indian tribe because the nation failed to show that its
members were the descendants of an historical tribe as
required by 25 C.F.R § 83.7. The Indian nation petitioned
for a rulemaking, contending that 1994 amendments to
the Indian Reorganization Act of 1934, 25 U.S.C.S. §
476(f) and (qg), precluded reliance on the nation's lack of

historical descendance. The Secretary denied that
petition, as well as a subsequent petition. The court
granted the Secretary's motion to dismiss the Indian
nation's action seeking judicial review in part. The court
held that the amendments did not preclude making
regulatory distinctions between historic and non-historic
tribes, and because the Secretary's interpretation of the
statute as requiring historical descendance was
reasonable, it was entitled to deference. Accordingly,
the decision to not initiate a rulemaking based on the
amendments was not arbitrary and capricious. Because
the Secretary failed to explain its reason for rejecting
certain requested procedural changes to the
regulations, the court remanded.

Outcome

The court granted the Secretary’s motion to dismiss the
Indian nation's action seeking judicial review of the
denial of a petition for a rulemaking in part. It denied the
motion in part concerning the Indian nation's request for
certain procedural changes to the regulations and
remanded for further proceedings.

LexisNexis® Headnotes

Governments > Courts > Rule Application & Interpretation

HN1 Whether to hold oral argument on a motion is a
decisiocn committed to the court's discretion. U.S. Dist.
Ct, D.C., R. 108(f).

Governments > Native Americans > Authority & Jurisdiction

Governments > Native Americans > Indian Reorganization
Act

HN2 The regulations at 25 C.FR. Part 83 establish the
procedure through which a group may seek
acknowledgment as a federally recognized Indian tribe.
Among other things, federal recognition as a tribe opens
the door to federal protection, services and benefits. 25
C.ER. § 83.2. To attain federal recognition, a group
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must petition the Department of the Interior for
acknowledgment and demonstrate that the tribe
satisfies the seven criteria of 25 C.ER. § 83.7(a)-(q).
Failure to meet any one of the criteria will resuilt in a
determination that the petitioning group is not entitled to
federal recognition and a government-to-government
relationship with the United States. 25 C.ER. § 83.6(c).

Governments > Native Americans > Authority & Jurisdiction

Governments > Native Americans > Indian Reorganization
Act

HN3 The petitioning group must demonstrate that its
membership consists of individuals who descend from
a historical Indian tribe or from historical Indian tribes
which combined and functioned as a single autonomous
political entity. 25 C.FR. § 83.7(e). Historical means
dating from first sustained contact with non-Indians. 25

C.ER. § 83.1.

Civil Procedure > ... > Responses > Defenses, Demurrers
& Objections > Motions to Dismiss

Civil Procedure > ... > Summary Judgment > Supporting
Materials > General Overview

Civil Procedure > Appeals > Standards of Review >
Reversible Errors

Criminal Law & Procedure > Appeals > Reversible Error >
General Overview

HN4 Once the court decides to accept matters outside
the pleading, it must convert the motion to dismiss into
one for summary judgment, and several courts have
held that it is reversible error to consider outside matter
without converting the motion to dismiss into a motion
for summary judgment.

Civil Procedure > ... > Discovery > Methods of Discovery >
General Overview

Civil Procedure > Judgments > Summary Judgment >
General Overview

Civil Procedure > ... > Summary Judgment > Motions for
Summary Judgment > General Overview

Civil Procedure > ... > Summary Judgment > Entitlement
as Matter of Law > General Overview

Civil Procedure > ... > Summary Judgment > Entitlement
as Matter of Law > Appropriateness

Civil Procedure > ... > Summary Judgment > Entitlement
as Matter of Law > Genuine Disputes

Civil Procedure > ... > Summary Judgment > Entitlement
as Matter of Law > Materiality of Facts

-15
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Civil Procedure > ... > Summary Judgment > Entitlement
as Matter of Law > Need for Trial

HN5 Summary judgment is appropriate when there is
no genuine issue as to any material fact and the moving
party is entitled to judgment as a matter of law. Fed. R.
Civ. P. 56(c). The inquiry performed is the threshold
inquiry of determining whether there is a need for trial,
whether, in other words, there are any genuine issues
that properly can be resolved only by a finder of fact
because they may reasonably be resolved in favor of
either party. The role of the court on a motion for
summary judgment is not to weigh the evidence, but to
determine whether genuine issues of material fact exist
for trial. To survive summary judgment, the nonmoving
party must offer more than mere allegations, by going
beyond the pleadings and by its own affidavits, or by the
depositions, answers to interrogatories, and admissions
on file, designate specific facts showing that there is a
genuine issue for trial. If the material facts proffered by
the nonmoving party are subject to diverse
interpretations, summary judgment is not available. Any
doubts must be resolved in favor of the nonmoving
party and the nonmoving party is entitled to all justifiable
inferences.

Administrative Law > Agency Rulemaking > General
Overview

Administrative Law > Judicial Review > Standards of
Review > General Overview

HNG6 The court's scope of review of an agency's refusal
to initiate rulemaking procedures under the
Administrative Procedure Act, 5 U.S.C.S. §§ 701-706,
is "very narrow." The court's role is limited to ensuring
that the agency has adequately explained the facts and
policy concerns it relied on, and that the facts have
some basis in the record. An agency decision to not
initiate rulemaking will be overturned only in the rarest
and most compelling circumstances, which have
primarily involved plain errors of law, suggesting that
the agency has been blind to the source of its delegated
power.

Governments > Native Americans > Authority & Jurisdiction

Governments > Native Americans > Indian Reorganization
Act

HN?7 Historical descendance of a group of Indians is
required as one component leading to political
recognition as an independent sovereign and a
government-to-government relationship with the United
States.
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Governments > Federal Government > US Congress

Governments > Native Americans > Authority & Jurisdiction

HN8 Congress can recognize Indian tribes directly under
its own authority and it may do so however it so chooses.

Governments > Native Americans > Authority & Jurisdiction

Governments > Native Americans > Indian Reorganization
Act

Public Health & Welfare Law > Social Services > Native
Americans

HN9 Section 16 of the Indian Restoration Act of 1934,
25 U.S.C.S. § 461 et seq., provides: Any Indian tribe or
tribes, residing on the same reservation, shall have the
right to organize for its common welfare, and may adopt
an appropriate constitution and bylaws, which shall
become effective when ratified by a majority vote of the
adult members of the tribe, or of the adult Indians
residing on such reservation, as the case may be, at a
special election authorized and called by the Secretary
of the Interior under such rules and regulations.as he
may prescribe. Such Constitution and bylaws when
ratified as aforesaid and approved by the Secretary of
the Interior (Secretary) shall be revocable by an election
open to the same voters and conducted in the same
manner as hereinabove provided. Amendments to the
Constitution and bylaws may be ratified and approved
by the Secretary in the same manner as the original
Constitution and bylaws.

Govemments > Native Americans > Indian Reorganization
Act

Governments > Native Americans > Tribal Sovereign
Immunity

HN10 25 U.S.C.S. § 476(f) provides: Privileges and
immunities of Indian ftribes; prohibition on new
regulations. Departments or agencies of the United
States shall not promulgate any regulation or make any
decision or determination pursuant to the Act of June
18, 1934, 25 U.S.C.S. § 461 et seq., as amended, or
any other Act of Congress, with respect to a federally
recognized Indian tribe relative to other federally
recognized fribes by virtue of their status as Indian
tribes.

Governments > Native Americans > Indian Reorganization
Act

Governments > Native Americans > Tribal Sovereign
Immunity

HN11 25 U.S.C.S. § 476(g) provides Privileges and
immunities of Indian tribes, existing regulations. Any
regulation or administrative decision or determination of
a department or agency of the United States that is in
existence or effect on May 31, 1994, and that classifies,
enhances, or diminishes the privileges and immunities
available to a federally recognized Indian tribe relative
to the privileges and immunities available to other
federally recognized tribes by virtue of their status as
Indian tribes shall have no force or effect.

Governments > Federal Government > US Congress
Governments > Native Americans > Autharity & Jurisdiction

Governments > Native Americans > Indian Reorganization
Act

HN12 While Congress may enact legislation to grant
specific Indian tribes recognition based on whatever
policy criteria it deems appropriate, the Department of
the Interior acts based on the statutory authority
provided by Congress.

Counsel: For UNITED STATES OF AMERICA, UNITED
STATES DEPARTMENT OF THE INTERIOR, BRUCE
BABBITT, Secretary of the Interiorr BUREAU OF
INDIAN AFFAIRS, ADA E. DEER, Assistant Secretary -
Indian Affairs, BRANCH OF ACKNOWLEDGMENT
AND RESEARCH, HOLLY RECKFORD, Chief, Branch
of Acknowledgment and Research, federal defendants:
Michael Kerry Martin, U.S. DEPARTMENT OF
JUSTICE, Environment & Natural Resources Division,
Washington, DC.

Judges: JOYCE HENS GREEN, United States District
Judge

Opinion by: JOYCE HENS GREEN

Opinion

MEMORANDUM OPINION AND ORDER

Upon consideration of the defendants' Motion to
Dismiss, the plaintiff's opposition, the defendants’ reply,
and the entire record in this matter, the motion will be
converted to a motion for summary judgment, and it will

"Bat00"



FILED, Clerk of the Appellate Division, June 22, 2016, A-002756-15

Page 4 of 13

1997 U.S. Dist. LEXIS 10095, *1

be granted in part and denied in part. ' Judgment will be
entered in favor of the defendant as to Counts One,
Two, Four and part of Count Three. The remaining
portions of Count Three, as detailed below, [*2] will be
remanded to the agency for proceedings consistent
with this opinion.

I. Background

The following facts are not in dispute. In 1979, Plaintiff,
United Houma Nation ("UHN"), filed a Letter of Intent to
Petition for Federal Acknowledgment. UHN formally
sought federal recognition under 25 C.FR. Part 83 by
filing a "Documented Petition" on July 18, 1985. 2
Between 1986 and 1991, the Department of Interior's
("Department") Bureau of Indian Affairs ("BIA") and
UHN engaged in technical discussions to address
deficiencies in UHN's petition, which [*3] was placed on
"Active Consideration" status on May 20, 1991.

On December 22, 1994, the Department published its
"Proposed Findings" in the Federal Register. See 59
Fed.Reg. 66118 (Dec. 22, 1994). In those Proposed
Findings, the Assistant [*4] Secretary of Indian Affairs
“proposed to decline to acknowledge that the United
Houma Nation . . . exists as an Indian tribe within the
meaning of Federal Law. This notice is based on a
determination that the tribe does not meet three of the
seven mandatory criteria set forth in 25 CFR 83.7.
Therefore, the United Houma Nation does not meet the
requirements necessary for a
government-to-government relationship with the United
States.” Id. ® The principal reason? UHN failed to present
evidence that its members were the descendants of the
historical Houma Indian tribe.

[*5] Publication of the Proposed Findings triggered the
start of a 180-day comment period during which any
person, including UHN, could assert a challenge. See

' Inits opposition to the Motion to Dismiss, the piaintiff requested oral argument. See UHN's Opp. at 25. HN1 Whether to hold
oral argument on a motion is a decision committed to the Court's discretion. See Local Rule 108(f). In this case, oral argument
is not necessary to resolve the Motion to Dismiss, particularly since oral argument was held on the motion for a preliminary
injunction involving the same principal issue raised by the Motion to Dismiss.

2 HN2 The regulations at 25 C.F.R. Part 83 establish the procedure through which a group may seek acknowledgment as a
federally recognized Indian tribe. Among other things, federal recognition as a tribe opens the door to federal protection,
services and benefits. 25 C.F.R. § 83.2; see James v. U.S. Dep't of Health and Human Serv., 263 U.S. App. D.C. 152, 824 F.2d
1132, 1136 (D.C. Cir. 1987). To attain federal recognition, a group must petition the Department for acknowledgment and
demonstrate that the tribe satisfies the seven criteria of 25 C.F.R. § 83.7(a)-(g). Failure to meet any one of the criteria will result
in a determination that the petitioning group is not entitled to federal recognition and a government-to-government relationship
with the United States. See 25 C.F.R. § 83.6(c).

3 The principal criterion at issue here is the requirement that HN3 the petitioning group demonstrate that its "membership
consists of individuals who descend from a historical Indian tribe or from historical Indian tribes which combined and functioned
as a single autonomous political entity.” Id. § 83.7(e). Historical means "dating from first sustained contact with non-Indians.”

Id. § 83.1.

4

In parts most relevant, the Proposed Findings stated:

.. . There are no documented genealogical, social, or political connections between this tribe of Indians and the
petitioner [UHN). There is also no evidence that the petitioner, as a group, descends from any other historical tribe,
or from historical tribes which combined and functioned as a single autonomous entity.

There is no evidence that the petitioner's ancestors constituted a social community, Indian or non-Indian, before
1830. Because of this, the petitioner has also failed to meet criterion 83.7(b), maintenance of social community,
and criterion 83.7(c), exercise of political influence, prior to 1830. Lacking the evidence for an ancestral community
prior to 1830, there is, of course, no evidence for the exercise of political influence prior to 1830. The federal
acknowledgment criteria 83.7(b) and (c) require the petitioner to provide evidence that they fulfill criteria 83.7(b)
and (c) from the time of first sustained contact with Europeans to the present.

* % &

There is the possibility, though not well-documented at this time, that some or all of the component communities on
the lower bayous may meet criteria 83.7(b) and (c) from 1880 to the present, as separate communities. But the
petitioner has not established any connection to a historical tribe prior to 1830. Nor did the petitioner submit its
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25 C.FR. §§ 83.10(i), (k). The Department's regulations
also provided UHN with a minimum of sixty days to

respond to any third-party submissions, which could
further extend the date of the agency's final
determination. Id. § 83.70(k). On May 12, 1995, UHN
requested the first of what would be a series of
extensions. Ultimately, the comment period was
extended until November 13, 1996, to provide for an
aggregate 690-day period. 5

[*6] On May 31, 1995, citing the Act of May 31, 1994
("Technical Corrections Act of 1994 or "94
Amendments”), Pub. L. No. 103-263, 108 Stat. 707,
amending 25 U.S.C. §§ 476(f), (g), UHN petitioned the
Department for a rulemaking. See Plaintiff's Opp. at Ex.
A. ® UHN contended that the Proposed Findings relied
upon criteria that were invalidated by the 94
Amendments, and it sought an appropriate revision to
the federal acknowledgment provision of 25 C.ER. §
83.7(e) and related criteria. Id.

On November 27, 1995, the Department denied UHN's
petition. See Letter of Ada Deer, Ass't Secretary for
Indian Affairs, attached to Plaintiffs Opp. at Ex. B.
Accompanying Assistant Secretary Deer’s letter denying
UHN's petition [*7] were a number of documents,
including a letter of November 1, 1895, in which the
Solicitor's Office analyzed and rejected UHN's
interpretation of the 94 Amendments. In her letter of
November 27, 1995, Assistant Secretary Deer stated:

Based on the analysis completed by the Department
over the past few months as elaborated in the
October 18, 1995, letters the recent analysis

prepared by the Solicitor's Office, a review of your
petition, and a review of the legislative history of the
1994 IRA amendments, the Department will not
engage in informal rulemaking under the
Administrative Procedures Act in response to your
petition. This decision is final for the Department.

id.

On December 4, 1995, UHN and four other
non-recognized tribes “filed a petition seeking revision
of the acknowledgment regulations in a number of
respects including the historic tribe requirement.”
Compl. P29; Plaintiff's Opp. at 23. 7 The December
1995 petition was, in substantial respect, identical to the
May 1995 petition ("Houma" petition), and it stated: "We
therefore request reconsideration of the Houma petition
as incorporated in this petition.” Dec. 1995 Petition at 8,
Ex. L to Plaintiffs [*8] Opp. The difference between the
May and December petitions was that the December
petition included issues that, while raised previously,
were not raised specifically in the May petition. Those
issues involved requested revisions to the
acknowledgment regulations to include the
acknowledgment decisionmaker in the process leading
to a recognition decision, id at 4; implementation of a
formal adjudicatory hearing; id. at 5, use of 1934 as the
baseline from which a petitioning group should be
required to show tribal existence; id. at 8, re-evaluation
of certain pre-1994 final decisions; id. at 11, and
implementation of a requirement to notify
acknowledgment petitioners of all submissions and
contacts regarding their petitions, id.

petition as a confederation, but rather as a single entity. For these combined reasons, there is no need to further
evaluate the continued existence of separate communities from 1880 to the present, at this time.

59 Fed.Reg. at 66118-19.

5 On Nov. 13, 1996, UHN filed its response. See Plaintiffs Opp. at 3. Upon the conclusion of the comment period and the
60-day period within which UHN may respond to any third-party submissions, the regulations require the Assistant Secretary
to consult with UHN and interested parties to establish an "equitable time frame for consideration of written arguments and
evidence submitted during the response period.” 25 C.F.R § 83.10(1). After considering the written arguments and evidence
supporting and rebutting the Proposed Findings, the Assistant Secretary will determine UHN's status |d. § 83.10(1)(2). If the
Assistant Secretary determines that recognition of UHN is not appropriate, her determination would be a final agency decision,
and it would become effective S0 days from publication. Id. § 83.10(0). UHN can then seek judicial review of an adverse
decision or it may first request review by the Interior Board of Indian Appeals ("IBIA") and the Secretary of the Interior. See id.
§ 83.11.

¢ The 11-page petition was entitled "Petition for Revision of the Acknowledgment Regulations, 25 C.F.R. Part 83 or, in the
Alternative, for Written Confirmation that 25 C.F.R. § 83.7(e) is No Longer a Requirement for Acknowledgment and that Related
Sections Have Been Modified.”

7 This 12-page petition was entitled “Petition for Revision of the Acknowledgment Regulations, 25 C.F.R Part 83."
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While UHN contends that the defendants have not
considered the 1995 Petition, see Compl. P30, the
administrative record makes clear that the defendants

[*9] construed the December 1995 petition as a
request for reconsideration and denied it on March 12,
1996. See Motion to Dismiss at 19-20 & App. C; Reply
at 19-20 & Ex. D (Ada Deer letter of March 12, 1996).
This position was reaffirmed by letter of November 18,
1996, from Assistant Secretary Deer to counsel for
UHN "on behalf of the United Houma, Mashpee,
Wampanoag, Shinnecock, Pamunkey, and Miami."
Letter of Ada Deer, Ass't Secretary of the Interior for
Indian Affairs at 1 (Nov. 18, 1996), attached to Motion to
Dismiss at App. C. Because this letter describes the
tortured regulatory symbiosis between the parties on
the matters at issue in Count Ill, substantial portions of
the Assistant Secretary's letter are extracted and
provided below:

Dear [counsel for UHN]:

In December, 1995, on behalf of the United Houma,
Mashpee, Wampanoag, Shinnecock, Pamunkey,
and Miami, you submitted a twelve page “Petition
for Revision of the Acknowledgment Regulations,
25 CFR Part 83." (December submission). This
submission included and incorporated as a
substantial part of it, as well as an exhibit, a previous
May 31, 1995, 11 page petition for rule-making with
attachments, (May petition) [*10] filed by you on
behalf of the United Houma. The purpose of this
letter is to reaffirm the Department's position
concerning the December submission.

The Assistant Secretary Indian Affairs declined to
initiate rule-making as requested in the May petition
on November 27, 1995. The December submission
arrived at the Department six days after the
November 27, 1995, final decision not to initiate
rule-making, and raised other arguments which
had been dismissed previously by this Department,
either orally or in writing.

It has recently come to my attention that you are
alleging, on behalf of one of the groups which
submitted the December submission, that the
submission is still pending in the Department. The
purpose of this letter is to clarify and reiterate the
position of this Department that the second
submission is essentially a request for
reconsideration, the original issues in it having been
addressed previously by the Department.

* % *

Excerpts from your May and December
submissions are identical. Both specifically state
that "the time requirements of criteria (e), (b), and
(c) are related” and request changes to the criteria
(December submission at 3; March (sic) [*11]
petition at 3). The December submission, at page 8,
however, requests reconsideration of the final
decision regarding the impact of the 1994
amendments. As such, it was not a petition for
rulemaking. The impact of the 1994 amendments is
now in litigation, United Houma Nation v. Babbitt,
Civil No. 1:96CV02095 JHG (D.D.C.), and will not
be addressed further in this letter.

%k %

In addition to the identical paragraphs in the two
submissions, the December submission includes
arguments concerning acknowledgment criteria (b)
and (c) previously made by Mr. Dauphinais and Ms.
Locklear on behalf of the Miami. These arguments
were opposed by the Department in the litigation,
rejected by the district court in Miami Nation of
Indians v. Babbitt, and rejected again by letter of
November 1, 1995, from the Associate Solicitor to
Mr. Dauphinais and Mr. Tilden, which letter was
incorporated in the November 27, 1995, final
decision. Thus, the Department considered the
December submission a request for reconsideration
of the then recent Department's (sic) letters and
briefs concerning acknowledgment criteria (b) and

(c).

On September 25, 1995, after the court in Miami
ruled, [*12] counsel filed with the Department a
request for reconsideration of the June 1892,
decision denying the Miami  federal
acknowledgment. The Associate Solicitor
responded on October 27, 1995. By letter dated
November 20, 1995, the Miami "clarified” the earlier
letter, requested reconsideration of the October
letter, including issues or adjudicatory hearings,
reconsideration of the 1992 decision, and impact of
the 1994 amendments. By letter dated March 8,
1996, the attorneys for the Miami wrote again on
these issues and referenced the December
submission.

By letter of March 12, 1996, in response to the last

Miami requests for reconsideration, the Assistant
Secretary reaffirmed the positions of the
Department. This March reaffirmation incorporated
the November 27, 1995, denial to initiate

ki
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rule-making as well as the letter from October,
1995. These October and November letters,
including those cited therein, address your
December submission. Consequently, your
December submission was simply requesting
reconsideration. To the extent the December
submission was other than a request for
reconsideration, the March 12, 1996, decision letter
which incorporated the earlier Departmental [*13]
positions, addressed the issues yet again.

In addition to the reconsideration of the 1994
amendments issue, you requested in the December
submission that an adjudicatory hearing process
be added in the regulations. As stated above, this
issue also had been raised previously by Mr.
Dauphinais on behalf of the Miami in their letter of
September 25, 1995. This issue was rejected by
the Associate Solicitor, Division of Indian Affairs in a
letter of October 27, 1995, which | incorporated in
my letter of March 12, 1996, to you. This March
letter incorporated also the briefs filed in the Miami
litigation. These documents explain the
Department's position in regard to the lack of need
to include adjudicatory hearings in Miami Nation v.
Babbitt, 887 E Supp. 1158 at 1173. These briefs
also included the Department's position on
acknowledgment criteria (b) and (c), issues raised
in the December submission, even though they had
been addressed previously by the Department in
correspondence from the two months preceding
the December submission.

Finally (sic), one very short section of the December
submission, page 8, states that "it makes sense to
look at 1934 to the present as the [*14] time frame
over which a petitioning group must show tribal
existence." The December submission then
references earlier correspondence with the
Department concerning focusing on “named
leaders" for purposes of criterion (c), which had
been the subject of a dialog[ue] between the
Department and unacknowledged groups
concerning revising the regulations, referenced on
page 10 of the December submission as a "task
force.”

The Department, in response to numerous
discussions with the ad hoc group which included
both of you, offered the 1934 date with modifications
in a "draft letter to Congress," as a position which
the Department could support if enacted by
Congress. This draft letter also included the

Department's position that legislation was
necessary to effectuate this change. This draft letter
did not recommend other changes suggested by
the ad hoc group, such as the “named leaders”
comments. This draft was sent to other
unacknowledged groups and to recognized tribes
for comment. (Deputy Assistant Secretary - Indian
Affairs to Parties Interested in the Federal
Acknowledgment Process, Memorandum of August
30, 1995). The Department received a number of
comments on these [*15] positions, including one
from [the Native American Rights Foundation]
signed by Mr. Dauphinais, none of which supported
the Department's draft. Based on these comments,
this draft letter to Congress was never sent.

Your December submission which reiterated the
request for a 1934 date for review, and focus on
"named leaders" for criterion (c), was, at best, a
request for reconsideration of the positions this
Department took during the numerous discussions
with the ad_hoc group, or, as addressed above, a
request for reconsideration of positions taken in the
Miami litigation, all of which positions were
reaffirmed in the Department's November 1 and 27,
1995, letters. To the extent the December
submission requests reconsideration of positions
taken by the Department in the ad hoc group
discussions, and in the "draft letter,” we note that
the Department stated that it did not have the
authority to use the 1934 date absent Congressional
action. Also, the Department did not recommend
other requested changes in the acknowledgment
regulations. As such, we considered the December
submission not as a petition for rule-making, but
simply as yet another reiteration of your position
[*16] which had been just recently rejected by the
Department.

Finally, the December submission requested that
the Department reevaluate each of the 13 pre-1994
acknowledgment decisions. This requested was
rejected as to the Miami by letier of March, 1996.
The other authors of the December submission, the
United Houma, Mashpee, Shinnecock, and
Pamunkey, do not have adverse decisions issued
under the 1978 regulations and indicated no
authority to speak on behalf of the 12 petitioners
who had such adverse decisions. This request, too,
is a request for reconsideration, not a petition for
rule-making.

Based on the foregoing, we consider the December
submission to be more accurately described as a
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request for reconsideration of decisions made by
the Department in the fall of 1995. To the extent any
issues remained pending in the December
submission after the October and November letters,
they were addressed by the Department by letter of
March 12, 1996. Finally, if the December submission
is considered a petition for rule-making which is still
pending, it is denied for all the reasons stated
above, including the reasons delineated in the
letters, briefs and other documents referenced [*17]

in the letters cited above.

Id.

On September 10, 1996, UHN filed the four-count
Complaintin this matter under 28 U.S.C. § 13317 and the
Administrative Procedures Act, 5§ U.S.C. §§ 701-706. In
Counts One and Two, UHN contends that the
Department's refusal to change its regulations to be in
accord with the 94 Amendments is arbitrary and
capricious and otherwise in violation of law. In Count
Three, UHN asserts that the acknowledgment
regulations should be modified in accordance with its
December 1995 Petition. And, in Count Four, UHN
seeks a stay of consideration of its petition for
acknowledgment pending the conclusion of the instant
suit.

On October 1, 1996, consistent with Count Four, UHN
moved for a preliminary injunction to freeze the
administrative process, staying further review of its
petition. After hearing argument on October 23, 1996,
this Court denied UHN's motion, holding inter alia, that
the plaintiff had failed to show both a likelihood of
success on the merits and irreparable harm. See Mem.
Op. and Order at 11 (Oct. 28, 1996). The defendant's
Motion to Dismiss was filed the next month, and, after
the Court granted both parties’ requests to extend [*18]
the briefing schedule, the motion to dismiss became
ripe several months thereafter.

Il. Discussion

The government seeks to dismiss Counts One and Two
of the Complaint on the ground that the 94 Amendments
did not affect the federal acknowledgment regulations
in 256 C.ER. Part 83, which regulations are entitled to
deference under Chevron, U.S.A.. Inc. v. Natural Re-
sources Defense Council, Inc., 467 U.S. 837, 81 L. Ed.
2d 694, 104 S. Ct. 2778 (1984). See Motion to Dismiss
at 20-30; Reply at 6-18. Additionally, the government
argues that Count Four is moot, see Motion to Dismiss

at 19-20, and that Count Three, if not moot, id is at least
ripe for adjudication. See Reply at 18-21.

A. The standard of review.

Since both parties have submitted material outside of
the pleadings, and the Court has exercised her
discretion to consider those materials, the Motion to
Dismiss will be converted to a motion for summary
judgment. Fed.R.Civ.P. 12(b) (last sentence); Carter v.
Stanton, 405 U.S. 669, 671. 31 L. Ed. 2d 569, 92 S. Ct.
1232 (1972); Wilson v. Pena, 316 U.S. App. D.C. 352,

79 E3d 154, 160 n.1 (D.C. Cir. 1996); see 5A Wright &
Miller, Federal Practice and Procedure: Civil 2d § 1366,

at 493-96 (2nd ed. 1990) HN4 ("Once the Court [*19]
decides to accept matters outside the pleading, it must
convert the motion to dismiss into one for summary
judgment, and several courts have held that it is
reversible error to consider outside matter without
converting the motion to dismiss into a motion for
summary judgment.”) (citing cases).

HNS5 Summary judgment is appropriate when there is
"no genuine issue as to any material fact and . . . the
moving party is entitled to judgment as a matter of law.”
Fed.R.Civ.P. 56(c). "The inquiry performed is the
threshold inquiry of determining whether there is a need
for trial--whether, in other words, there are any genuine
issues that properly can be resolved only by a finder of
fact because they may reasonably be resolved in favor
of either party.” Anderson v. Liberty Lobby, Inc., 477
U.S. 242 250, 91L. Ed. 2d 202, 106 S. Ct. 2505 (1986).

The role of the Court on a motion for summary judgment
is not to weigh the evidence, but to determine whether
genuine issues of material fact exist for trial. Abraham v.
Graphic Arts Int! Union, 212 U.S. App. D.C. 412, 660
F2d 811, 814 (D.C. Cir. 1981). To survive summary
judgment, the nonmoving party must offer more than
mere allegations, Anderson, 477 U.S. at 249, by going
“beyond the pleadings [*20] and by [its] own affidavits,
or by the 'depositions, answers to interrogatories, and
admissions on file,' designate 'specific facts showing
that there is a genuine issue for trial.™ Celotex Corp. V.
Catrett, 477 U.S. 317, 324, 91 L. Ed. 2d 265, 106 S. Ct.
2548 (1986). If the material facts proffered by the
nonmoving party are subject to diverse interpretations,
summary judgment is not available. Tao v. Freeh, 307
U.S. App. D.C. 185, 27 F.3d 635, 638 (D.C. Cir. 1994).
Any doubts must be resolved in favor of the nonmoving
party, Abraham, 660 F.2d at 815, and the nonmoving
party is entitled to all justifiable inferences. Anderson,
477 U.S. at 255.

"Pa1B"



FILED, Clerk of the Appellate Division, June 22, 2016, A-002756-15

Page 9 of 13

1997 U.S. Dist. LEXIS 10095, *20

In this Circuit, HN6 the Court's scope of review of an
agency's refusal to initiate rulemaking procedures under
the Administrative Procedure Act is “very narrow.” Ar-
kansas Power & Light Co. v. I.C.C., 233 U.S. App. D.C.
189, 725 F2d 716, 723 (D.C. Cir. 1984) (emphasis in

original); see also Motor Vehicle Mifrs. Ass'n v. State
Farm Auto. Mut. Ins. Co., 463 U.S. 29, 41, 77 L. Ed. 2d
443, 103 S. Ct 2856 (1983); Consumer Fed'n of
America v. Consumer Product Safety Comm'n, 280
US. App. D.C. 129, 883 F2d 1073, 1078 (D.C. Cir.
1989). See generally Bernard Schwartz, Administrative
Law § 4.5, at 174 (3rd ed. 1991). The Court's role "is
limited to [*21] ensuring that the agency has adequately
explained the facts and policy concerns it relied on, and
that the facts have some basis in the record." Arkansas
Power & Light Co., 725 F.2d at 723 (citing WWHT, inc.
v. FCC, 211 U.S. App. D.C. 218, 656 F2d 807, 818
(D.C. Cir. 1981)). An agency decision to not initiate
rulemaking will be overturned “only in the rarest and
most compelling circumstances,” Western Fuels-lili-
nois, Inc. v. I.C.C., 878 F2d 1025, 1027 (7th Cir. 1989)
(quoting WWHT Inc., 656 E2d at 818), "which have
primarily involved 'plain errors of law, suggesting that
the agency has been blind to the source of its delegated
power." American Horse Protection Ass'n, inc. v. Lyng,
258 U.S. App. D.C. 397, 812 F2d 1, 5 (D.C. Cir. 1987}
(quoting State Farm Mut. Auto. Ins. Co. v. Department
of Transportation, 220 U.S. App. D.C. 170, 680 F2d

206, 221 (D.C. Cir. 1982), vacated on other grounds,
463 U.S. 29, 77 L. Ed. 2d 443, 103 S. Ct. 2856 (1983));

see also id. 812 F2d at 4-5 ("an agency's refusal to
initiate rulemaking proceedings is at the high end of the
range” of deference to which an agency is entitled);
National Ass'n of Reqgulatory Util. Comm'rs v. Depart-
ment of Energy, 271 U.S. App. D.C. 197, 851 E2d 1424,
1430 (D.C. Cir. 1988) (same).

B. Counts One and Two.

Before [*22] the Department published its Proposed
Findings on UHN's petition, Congress enacted the 94
Amendments, which amended Section 16 of the Indian
Reorganization Act of 1934, 48 Stat. 987 (June 18,
1934). UHN construes these amendments to preclude
the Department from making any reguiatory distinctions
between historic and non-historic tribes, thus rendering
void the criteria at issue in 25 C.ER. § 83.7(e) (and, of
course, the related provisions in §§ 83.7(a) and (b)). ®

UHN also contends that the "historical descendence”
requirement contained in 25 C.FR. Part 83, which was
implemented in the 1978 regulations, "was never valid
and has, in fact, been specifically repudiated by
Congress." Plaintiff's Opp. at 13. The defendants
present a different view of the acknowledgment
regulations'’ genesis and, in particular, they interpret the
94 Amendments to have no effect upon the
acknowledgment process established by those
regulations.

[*23] The defendants' analysis of the case law is
persuasive and clearly outlines the fundamental
distinction between the political classification of groups
as Indian tribes and the racial classification of persons
as Indians. Failure to recognize this distinction results in
the misperception that nonrecognition as a tribe is
equivalent to a refusal to recognize a person's Indian
heritage. See, e.g., Final Report of the American Indian
Policy Review Commission (May 17, 1977), quoted in
H.R. Rep. No. 782, 103d Cong., 2d Sess. 14-15 (Oct. 3,
1994) (reporting on H.R. 4462, Indian Federal
Recognition Administrative Procedures Act of 1994).
HN?7 Historical descendance of a group of Indians is
required as one component leading to political
recognition as an independent sovereign and a
government-to-government relationship with the United
States. This is the premise underlying the defendants'
succinct statement that "miscellaneous Indians do not
make a tribe." Reply at 10.

Having accepted this premise, the Court's opinion
nevertheless rests on different grounds. As this Court
has concluded before, Congress has not spoken directly
to the question of the federal acknowledgment process
or the criteria [*24] relevant thereto. See Mem. Op. and
Order at 11. No statute directly addresses the
acknowledgment process or whether the Department is
barred from considering "historical descendance” as
one consideration of federal recognition.

While the plaintiff points to Section 16 of the Indian
Reorganization Act ® [*25] and a "longstanding policy of

8 “Congress' intent is clear as reaffirmed by the 1994 amendments to the IRA, 25 U.S.C. § 476(f) and (g) - it has been a
longstanding policy of Congress to acknowledge tribal existence without demanding the tribe to show historical descendance
and those acknowledged tribes should not be treated any differently than historic tribes.” Plaintiff's.Opp. at 16-17.

2 HN9 Section 16 of the Indian Restoration Act of 1934 provides:

e
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Congress," 1% this Court is unpersuaded. Section 16 of
the IRA, as originally enacted or as amended in 1994,
simply does not deal with the process by which the
Executive branch is to acknowledge Indian tribes as
sovereigns. ' [*26] And, while the agency (and this
Court) would be bound by congressional intent reflected

recognize Indian tribes directly under its own authority
and it may do so however it so chooses. See, €.g., Act
of Sept. 18, 1978, Pub.L.No. 95-375 (recognizing
Pascua Yaqui tribe of Arizona), discussed in H.R. Rep.
No. 204, 103d Cong., 1st Sess. (Aug. 2, 1993), attached
to UHN's Opp. at Ex. K. *2

through a statutory enactment addressing the
acknowledgment process, a longstanding policy of
Congress, even assuming arguendo that it exists, has
no direct legal effect. HN8 Congress can, of course,

[*27] HN12

While Congress may enact legislation to grant specific
Indian tribes recognition based on whatever policy

Any Indian tribe or tribes, residing on the same reservation, shall have the right to organize for its common welfare,
and may adopt an appropriate constitution and bylaws, which shall become effective when ratified by a majority
vote of the adult members of the tribe, or of the adult Indians residing on such reservation, as the case may be, at
a special election authorized and called by the Secretary of the Interior under such rules and regulations as he may
prescribe. Such constitution and bylaws when ratified as aforesaid and approved by the Secretary of the Interior
shall be revocable by an election open to the same voters and conducted in the same manner as hereinabove
provided. Amendments to the constitution and bylaws may be ratified and approved by the Secretary in the same
manner as the original constitution and bylaws.

19 See Plaintiff's Opp. at 16-17.

" Like Section 16's original text, the 94 Amendments are similarly silent regarding the acknowledgment process. While the
94 Amendments, codified at 25 U.S.C. §§ 476(f) and 476(q), prohibit making distinctions among those Indian tribes that have
attained federal recognition, neither amendment addresses the process by which Indian tribes actually achieve federally
recognized status:

HN10 (f) Privileges and immunities of Indian tribes; prohibition on new regulations.

Departments or agencies of the United States shall not promulgate any regulation or make any decision or
determination pursuant to the Act of June 18, 1934 (25 U.S.C. 461 et seq., 48 Stat. 984) as amended, or any
other Act of Congress, with respect to a federally recognized Indian tribe relative to other federally recognized
tribes by virtue of their status as Indian tribes. HN17

(g) Privileges and immunities of Indian tribes, existing regulations.

Any regulation or administrative decision or determination of a department or agency of the United States that
is in existence or effect on May 31, 1994, and that classifies, enhances, or diminishes the privileges and
immunities available to a federally recognized Indian tribe relative to the privileges and immunities available
to other federally recognized tribes by virtue of their status as Indian tribes shall have no force or effect.

94 Amendments, supra.

2 This 1993 House Report, which appears to be one of the examples of a "longstanding policy" to which the plaintiff points,
is fully consistent with the 94 Amendments. While the Report takes issue with the Department's apportionment of tribal powers
based upon whether a tribe is "created"” or “historic,” like the 94 Amendments, neither this Report (nor the Act which followed)
reflect any congressicnal intent (or even a policy) to prohibit consideration of historic descendance as one criterion for federal
acknowledgment. Rather than provide support for the plaintiff's arguments, the Report actually undermines it by noting that a
"wealth of historical documentation [exists] to trace the tribe's history back to the [ancient] Toltecs.” H.R. Rep. No. 204, at 4.
Instead of indicating that Congress has expressly repudiated reliance upon historical descendence, it appears that when
Congress exercised its own legislative powers to recognize the Pascua Yaqui tribe, the tribe’s historical descendence was a
relevant factor. In sum, like the 94 Amendments, both H.R. Rep. No. 204 and the Act of Oct. 14, 1994, Pub.L.No. 103-357, 102
Stat. 3418 (confirming federal acknowledgment of the Pascua Yaqui tribe and quoted in UHN's Opp. at 14), merely reflect
Congress' intent that the Department cannot apportion rights based upon whether a tribe was “historic” or "created.”

"BETFe
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criteria it deems appropriate see H.R. Rep. No. 204 at 5,
13 the Department acts based on the statutory authority
provided by Congress. And, simply put, that authority is
ambiguous on the precise question of federal
acknowledgment presented here. Since the
Department's statutory authority is ambiguous, and
Congress has nowhere expressed a clear intent
contrary to the "historical descendance" element in the
acknowledgment  regulations, the  agency's
acknowledgment regulations are entitled to deference
under Chevron. This Court has previously concluded
that the agency's regulations are a reasonable
interpretation of its statutory authority. See Mem. Op.
and Order at 11. And, in opposition to the Motion to
Dismiss, the plaintiff has offered nothing persuasive to
demonstrate that the Court's earlier conclusion, in ruling
on the motion for a preliminary injunction, was in error.
Nor is this Court persuaded that the regulations, first
implemented in 1978, exceeded the agency's authority.
Miami Nation of Indians v. Babbitt, 887 E Supp. 1158,
1168-69 (N.D. Ind. 1995). [*28]

While this Court always exercises caution when
construing legislative silence in the form of Congress'
failure to enact a statute, it cannot ignore the evidence
indicating that [*29] Congress is aware of the agency's
regulations, which include the historical descendance
requirement, but has nevertheless failed to act. See
H.R. Rep. No. 782, supra, at 13-14 ("For an
unacknowledged Indian group to become an
acknowledged Indian tribe, the group must meet all
seven mandatory criteria found specifically in 25 C.ER.
§ 83.7(a)-(q)); Federal Recognition Administrative
Procedures Act: Hearing on S. 479 Before the United
States Senate Committee on Indian Affairs, S. Hrg. No.
277, 104th Cong., 2d Sess. 1 (July 13, 1995), reprinted
at 1995 WL 418449, at 3 (F.D.C.H.) (opening statement
of Senator John McCain, (Chairman, U.S. Senate
Committee on Indian Affairs) ("The bill would not alter
the existing standards, published in 25 CFR Part 83,
that are now used to determine whether a petitioning
group can be recognized as a tribe.”). Despite this
awareness, Congress has opted not to express a
contrary intent through a statute.

Shortly after enacting the 94 Amendments, Congress
enacted the "Federally Recognized Indian Tribe List Act
of 1984," 108 Stat. 4791 (Nov. 2, 1994). In the
accompanying House Report, federal recognition is
described as “[a] formal political [*30] act, [which]
permanently establishes a government to government
relationship between the United States and the tribe.”
H.R. Rep. No. 781, 103d Cong., 2d Sess. 1 (1994).
While the House Report contains references to the
acknowledgment regulations, it contains not a whisper
that those regulations, in present form since 1978, are
in any way contrary to Congress intent.

On October 3, 1994, (also after the 94 Amendments
were enacted), the House passed H.R. 4462, the Indian
Federal Recognition Administrative Procedures Act of
1994. This bill was not enacted before the expiration of
the 103rd Congress. However had it been enacted, it
would not have clearly repudiated the historical
descendence requirement. While the standard in the
bill may have varied from that in the Department's
current regulations, contrary to the plaintiffs claim of
clear repudiation, the House appeared to value a
requirement for historical continuity: "A petition must
contain specific evidence demonstrating that the Indian
group has been identified as an American Indian entity
on a substantially consistent basis since 1871." H.R.
Rep. No. 782, supra, at 19. Regardless of whether this
bill would have changed [*31] the substantive
requirement, both H.R. 4462 and H.R. Rep. No. 782
make clear that the 94 Amendments had no effect upon
the acknowledgment regulations and that Congress
has, in fact, reflected upon the criteria for recognition.
Yet, for whatever reason, Congress has so far declined
to express a contrary intent.

Over a year after the enactment of the 94 Amendments,
Senator McCain made a statement that suggests that
Congress’ failure to speak directly to the
acknowledgment criteria has been no accident. As
previously noted supra, during a hearing following the
introduction of his proposed bill, S. 479, the Indian
Federal Recognition Administrative Procedures Act to
the 104th Congress, Sen. McCain stated:

3 swith the exception of the framework imposed by the Judicial Branch, the formulation of Indian policy is virtually the sole
province of the Congress and the Indian tribes.” Id. (emphasis added). While courts do not tread in matters of policy, the quoted
statement from the report does not appear to discuss that both Congress and the President have such powers, which implicate
Indian policy. Compare U.S. Const. art. |, § 8 (Indian commerce clause) with id. art. Ii, § 2 (President's treaty power). See
McClanahan v. Arizona State Tax Comm'n, 411 U.S. 164, 172 n.7, 36 L. Ed. 2d 129, 93 S. Ct. 1257 (1973) ("The source of

federal authority over Indian matters has been the subject of some confusion, but it is now generally recognized that the power
derives from federal responsibility for regulating commerce with the Indians and for treaty making.").

Frﬁka%o(srgdo
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The bill would not alter the existing standards
published in 25 CFR Part 83 that are now used to
determine whether a petitioning group can be
recognized as a tribe. . . . | have become more and
more persuaded that changing these standards in
any substantial way would cause more problems
than it would fix.

Federal Recognition Administrative Procedures Act:
Hearing on S. 479 Before the United States Senate
Committee on Indian Affairs, S. Hrg. No. 277, 104th
Cong., [*32] 2d Sess. | (July 13, 1995), reprinted at
1995 WL 418449, at 3 (F.D.C.H.).

In the same introductory remarks, Sen. McCain noted
that “if an Indian tribe, as a government, has actually
survived the trials of history, Congress can improve the
process by which the executive branch extends federal
recognition to that government.” Id., 1995 WL 418449,
at 2 (emphasis added). While S. 479 was not enacted
during the 104th Congress, these statements by its
sponsor (who was also the author of the 94
Amendments) undermine the plaintiffs argument that
the extant criteria in the acknowledgment regulations
are at odds with Congress' clearly expressed intent. '
Contrary to the plaintiffs view, Senator McCain's
statements support the historical descendance
requirement in the acknowledgment regulations.

[*33] Because the 894 Amendments do not address the

federal acknowledgment process or the specific criteria
contained therein, the Department's decision to not
initiate a rulemaking to change its regulations based on
those amendments cannot be considered as arbitrary
and capricious or contrary to law. The agency has
adequately explained the facts and policy concems
underlying its decision, Arkansas Power & Light Co.,
725 F.2d at 723, and judgment will therefore be entered
in favor of the defendants as to Counts 1 and Il.

C. Count Three

In Count Three, the plaintiff seeks a Court order directing
the defendants to initiate a rulemaking to remove the
historic tribe requirement and to incorporate other
procedural and substantive changes in the
acknowledgment regulations. See Compl. PP44-45.
The undisputed administrative record makes clear that

the Department has considered (and then reconsidered)
the plaintiff's requests for a rulemaking to revise the
historic requirement (and related criteria) in the
acknowledgment regulations. While the plaintiff may
disagree with the decision, the Department has
articulated (and then rearticulated) the basis for that
decision. In any [*34] event, this Court cannot find here
a lawful basis under which to compel the agency to
initiate a rulemaking as requested. See Arkansas
Power & Light Co., 725 F 2d at 723. Therefore, judgment
will be entered in favor of the defendants as to that
portion of Count Il dealing with the request in UHN's
December 1995 petition for removal of the historic tribe
requirement.

Similarly, judgment will be entered in favor of the
defendants as to certain other changes requested in the
December 1995 petition, because the undisputed
administrative record makes plain that the Department
has rejected the plaintiff's requests and has adequately
explained the basis fur such decisions. The Department
has stated that, as it has previously advised the plaintiff
during the discussions with the ad hoc group (which
included the plaintiff), it lacks the authority to limit the
showing of tribal existence from 1934 to the present.
Similarly, the Department has repeatedly explained its
position regarding the plaintiff's request to change "the
community and political authority criteria,” and its
decision not to re-evaluate the decisions pre-dating the
1994 revisions to the acknowledgment regulations is
[*35] sufficiently articulated to withstand scrutiny under
the narrow standard of review applicable here.

Standing on a different footing, however, is the
Department's reason for rejecting the requested
changes to the regulations to include a formal
adjudicatory hearing, the involvement of the ultimate
decisionmaker in the acknowledgment process, and a
requirement to notify acknowledgment petitioners of ex
parte contacts regarding their petitions. While the
undisputed administrative record makes clear that these
requests have been rejected, what is not clear is why.
The Court is not able to untangle all of the
communications to the plaintiff, which frequently
incorporate by reference other communications and
briefs in other litigation. For example, the letter of March
12, 1996, attached to the Department's Reply at Ex. D,
states as follows:

14 8. 479 also would have addressed some of the issues raised by UHN in its petitions for rulemaking to the Department. See.
e.d., Section 9 (adjudicatory hearing), reprinted in Westlaw at 1995 CQ US S 479 (104th Cong., 1st Sess.) (introduced in the
Senate on Feb. 28, 1995, and referred to the Committee on Indian Affairs).

"PBafts”
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The Department's position concerning formal
hearings in acknowledgment matters is explained
in the letter of October 27, 1995 and the briefs
referenced in that letter.

Reply at Ex. B.

However, while the letter of October 27, 1995, states
the Department's position, it does not explain it.
Additionally, while the letter mentions [*36] cases in
which the issue was apparently raised, the relevant
brief(s) was (were) not provided for this Court's review.

The standard of review regarding a decision not to
initiate a rulemaking is, of course, a highly deferential
one. But the Court must have more to review than just
the Department's bottom line, and the plaintiff is entitled
to aresponse to its request which states both a decision
and explains the basis therefor. Because the undisputed
administrative record does not reflect that the plaintiff
has received the latter regarding three of its requests,
that portion of Count Three will be remanded to the
Department for action consistent with this opinion.

D. Count Four. The Court has previously considered,
and denied, the plaintiffs motion for injunctive relief.
See Mem. Op. and Order at 11-14. In its papers, the
plaintiff has offered nothing that changes the Court's

earlier analysis. In any event, the request for a stay of
the administrative proceedings pending the completion
of the instant litigation is now moot. Judgment will
therefore be entered in favor of the defendants on Court
Four.

lll. Conclusion

Accordingly, for the reasons stated above, [*37] itis
hereby

ORDERED that the defendants' motion is GRANTED.
Pursuant to Fed. R. Civ.P. 58, judgment will be entered
separately in favor of the defendants on Count One,
Count Two, Count Three (in part, as detailed supra) and
Count Four; and it is

FURTHER ORDERED that the portion of Count Three,
as described supra, is remanded to the agency for
action consistent with this opinion.

IT IS SO ORDERED.

July 8 1997.
JOYCE HENS GREEN
United States District Judge

"Bat10"
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