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State o f New Jersey
CHRIS CHRISTIE OFFICE OF THE ATTORNEY GENERAL cIOHN eI. HOFFMAN

Gouerr~or DEPARTMENT OF LAW AND PUBLIC SAFETY Acttirtg Attorney General

DIVISION Or LAW

KIM GUADAGNO 25 MARxET STREET MICH~LL~ L. MILLER

Lt. Gounrr~or PO Box 112 Acti~~gDirector

TxErrTON, NJ 08625-0112

December 23, 2015

VIA HAND DELIVERY

Clerk of the Superior Court

Law Division, Civil Part

Mercer County Courthouse

175 South Broad Street - lst Floor

Trenton, New Jersey 08650-0068

Re: Nanticoke Lenni-Lenape Tribal Nation vs. John Jay

Hoffman, Acting Attorney General of New Jersey

Docket No. MER-L-2343-15

Dear Sir/Madam:

This office represents defendant, John J. Hoffman, Acting

Attorney General of New Jersey in the above referenced matter.

Enclosed for filing are an original and two (2) copies of the

following documents:

1. Notice of Motion to Dismiss

pursuant to R.4:6-2 (a) and (e),

2. Order,

3. Certification of Service,

Plaintiff's Complaint

4. Certification of Stuart M. Feinblatt,

5. Brief in Support of State Defendant's Motion to Dismiss

Plaintiff's Complaint; and

6. Case Information Statement.

HUGHES JUSTICE COMPLEX ~ TELEPHONE: (G09~ • F~c: (609)
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Kindly file the foregoing and return a "filed"-stamped copy

of same in the self-addressed stamped envelope. THERE IS NO

FILING FEE BECAUSE THIS PLEADING IS FILED ON BEHALF OF A PUBLIC

ENTITY OF THE STATE OF NEW JERSEY.

Very truly yours,

JOHN J. HOFFMAN

ACTING ATTORNEY GENERAL OF NEW JERSEY

~-

By.

Stuart M. Feinblatt

Assistant Attorney General

Encl.

c: Frank C. Corrado, Esq. (w/encl.)



a ~

JOHN J. HOFFMAN

ACTING ATTORNEY GENERAL OF NEW JERSEY

R.J. Hughes Justice Complex

25 Market Street

P.O. Box 112

Trenton, New Jersey 08625-0112

Counsel for Defendant John J. Hoffman,

Acting Attorney General

By: Stuart M. Feinblatt (NJ #018781979)

Assistant Attorney General

609-984-9504

Stuart.FeinblattClps.state.ni.us

NANTICOKE LENNI-LENAPE TRIBAL

NATION, ,

Plaintiff,

SUPERIOR COURT OF NEW JERSEY

MERCER COUNTY - LAW DIVISION

DOCKET NO. MER-L-2343-15

v.

JOHN J. HOFFMAN, ACTING ATTORNEY

GENERAL OF NEW JERSEY, IN HIS

INDIVIDUAL AND OFFICIAL

CAPACITIES,

Defendant.

TO: Clerk of the Court

Mercer County

175 South Broad Street

Trenton, NJ 08650-0068

Frank L. Corrado, Esq.

Barry, Corrado & Grassi, PC

2700 Pacific Avenue

Wildwood, New Jersey 08260

Civil Action

NOTICE OF MOTION TO DISMISS

PLAINTIFF'S COMPLAINT PURSUANT TO R.

4:6-2 (a) and (e)

PLEASE TAKE NOTICE THAT ON Friday, January 22, 2016, the

undersigned, John J. Hoffman, Acting Attorney General of New

Jersey, by Stuart M. Feinblatt, Assistant Attorney General, on



behalf of defendant John J. Hoffman, Acting Attorney General of New

Jersey, shall move for an order dismissing Plaintiff's Complaint

for lack of subject matter jurisdiction and failure to state a

claim upon which relief can be granted.

PLEASE TAKE FURTHER NOTICE that Defendant will rely upon the

brief and Certification of Stuart M. Feinblatt attached hereto.

PLEASE TAKE FURTHER NOTICE that, pursuant to Rule 1:6-2, it is

requested that the Court consider this motion on the papers

submitted unless opposition is entered, in which case oral argument

is requested.

A discovery end date has not been set. A proposed form

of Order is attached hereto.

JOHN J. HOFFMAN

ACTING ATTORNEY GENERAL OF NEW JERSEY

B ~~• <~ cY~
Stuart M. Feinblatt

Assistant Attorney General

DATED: December 24, 2015



JOHN J. HOFFMAN

ACTING ATTORNEY GENERAL OF NEW JERSEY

R.J. Hughes Justice Complex

25 Market Street

P.O. Box 112

Trenton, New Jersey 08625-0112

Counsel for Defendant John J. Hoffman,

Acting Attorney General

By: Stuart M. Feinblatt (NJ #018781979)

Assistant Attorney General

609-984-9504

Stuart.Feinblatt@lps.state.nj.us

NANTICOKE LENNI-LENAPE TRIBAL

NATION,

Plaintiff,

SUPERIOR COURT OF NEW JERSEY

MERCER COUNTY - LAW DIVISION

DOCKET NO. MER-L-2343-15

JOHN J. HOFFMAN, ACTING

ATTORNEY GENERAL OF NEW

JERSEY, IN HIS INDIVIDUAL AND

OFFICIAL CAPACITIES,

Defendant.

Civil Action

ORDER

THIS MATTER having come before the Court on a motion by John

J. Hoffman, Acting Attorney General of New Jersey, by Stuart M.

Feinblatt, Assistant Attorney General, on behalf of defendant John

J. Hoffman, Acting Attorney General of New Jersey ("Defendant"),

for an Order granting the Defendant's Motion to Dismiss the

Complaint pursuant to R. 4:6-2 (a) and (e), and the Court having

considered the papers submitted and having entertained oral

argument of counsel, if any, and for good cause shown,



IT IS on this day of 2016,

ORDERED that the Defendant's Motion to Dismiss the Complaint

is hereby GRANTED; and it is further

ORDERED that the Complaint is hereby DISMISSED, in its

entirety, WITH PREJUDICE; and it is further

ORDERED that a copy of this Order shall be served upon all

counsel of record within seven (7) days of tis receipt by counsel

for the moving party.

Hon. Anthony M. Massi, J.S.C.

This Motion was

Opposed.

Unopposed.



JOHN J. HOFFMAN
Acting Attorney General of New Jersey
R.J. Hughes Justice Complex
25 Market Street
PO Box 112
Trenton, New Jersey 08625-0112

Counsel for Defendant John J. Hoffman,
Acting Attorney General

By: Stuart M. Feinblatt (NJ #018781979)
Assistant Attorney General
609-984-9504
Stuart.Feinblatt@lps.state.ni.us

NANTICOKE LENNI-LENAPE
TRIBAL NATION,

Plaintiffs,

v.

JOHN J. HOFFMAN, ACTING
ATTORNEY GENERAL OF NEW
JERSEY, IN HIS INDIVIDUAL
AND OFFICIAL CAPACITIES,

Defendant.

SUPERIOR COURT OF NEW JERSEY
MERCER COUNTY - LAW DIVISION

DOCKET NO. MER-L-2343-15

CERTIFICATION OF SERVICE

I, Lisa Haws, of full age, hereby certify that:

1. I am an Administrative Assistant in the Division of Law,

Department of Law and Public Safety, State of New Jersey.

2. On December 24, 2015, at the direction of Stuart M.

Feinblatt, Assistant Attorney General, I caused to be filed an

original and one (1) copy of Defendant's Notice of Motion to

Dismiss Plaintiff's Complaint, supporting brief, proposed Order,

Certification of Stuart M. Feinblatt, and this Certification of

Service, with the Clerk of the Civil Part, Superior Court of New



Jersey, Mercer County, 175 South Broad Street, lst Floor, Trenton,

New Jersey, via hand delivery.

3. I also caused on this date to be served a copy of the

within motion papers in the above-captioned matter by mailing same

via overnight UPS mail, to:

Frank L. Corrado, Esq.
Barry, Corrado & Grassi, PC
2700 Pacific Avenue
Wildwood, New Jersey 08260

4. In addition, on this date, I e-mailed a set of the within

motion papers to Mr. Corrado at fcorradoCcapelegal.com.

I certify that the foregoing statements made by me are true. I

am aware that if any of the foregoing statements made by me are

willfully false, I am subject to punishment.

Dated: December 24, 2015
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JOHN J. HOFFMAN

ACTING ATTORNEY GENERAL OF NEW JERSEY

R.J. Hughes Justice Complex

25 Market Street

P.O. Box 112

Trenton, New Jersey 08625-0112

Counsel for Defendant John J. Hoffman,

Acting Attorney General

By: Stuart M. Feinblatt (NJ #018781979)

Assistant Attorney General

609-984-9504

Stuart.Feinblatt@lps.state.n~.us

NANTICOKE LENNI-LENAPE TRIBAL

NATION,

Plaintiff,

SUPERIOR COURT OF NEW JERSEY

MERCER COUNTY - LAW DIVISION

DOCKET NO. MER-L-2343-15

v.

JOHN J. HOFFMAN, ACTING ATTORNEY

GENERAL OF NEW JERSEY, IN HIS

INDIVIDUAL AND OFFICIAL

CAPACITIES,

Defendant.

Civil Action

CERTIFICATION OF

STUART M. FEINBLATT

I, STUART M. FEINBLATT, of full age, certify to the Court as

follows:

1. I am an attorney at law of the State of New Jersey, and I

am the Assistant Attorney General responsible for the defense of

this matter on behalf of Defendant, John J. Hoffman, Acting

Attorney General of New Jersey ("State defendant").

2. In this capacity, I am fully familiar with the facts stated

herein.



3. I submit this Certification in support of the State

defendant's Motion to Dismiss the Complaint.

4. On or about July 20, 2015, the plaintiff in this case,

Nanticoke Lenni-Lenape Tribal Nation, filed a suit in federal

court. Nanticoke Lenni-Lenape Tribal Nation vs. John J. Hoffman,

United States District Court, District of New Jersey, Civil Action

No. 1:15-cv-05645. The federal complaint initially included both

federal and state law claims, but was later amended to drop the

state law claims. The factual assertion in the federal complaint

are essentially the same as asserted in this case. A motion to

dismiss the federal complaint in its entirety is pending.

5. On December 17, 1982, the New Jersey Legislature passed

Senate Concurrent Resolution No. 73. A true copy of Senate

Concurrent Resolution No. 73 is attached hereto as Exhibit A.

6. On December 14, 2001, the Director of the Division of

Gaming Enforcement wrote to the Acting Director of the federal

Indian Arts & Crafts Board. A true copy of that letter is attached

hereto as Exhibit B.

7. The following unpublished opinions are cited in

Defendant's moving brief and are attached hereto as Exhibits C-E,

respectively:

Exhibit C - Lt Propco, LLC v. Westland Garden State Plaza

L.P., 2010 N.J. Super. Unpub. LEXIS 3116 (App. Div. Dec. 28,

2010) ;



Exhibit D - NJ Sand Hill Band of Lenape & Cherokee Indians v.

Corzine, No. 09-683, 2010 U.S. Dist. LEXIS 66605 (D.N.J. June

30, 2010); and

Exhibit E - Shinnecock Indian Nation v. Kempthorne, No. 06-

5013, 2008 U.S. Dist. LEXIS 75826 (E.D.N.Y. Sept. 30, 2008)

I certify that the foregoing statements made by me are true. I

am aware that if any of the foregoing statements made by me are

willfully false, I am subject to punishment.

Stuart M. Feinblatt

Assistant Attorney General

Dated: December 24, 2015
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SENATE CONCURRENT RESOLUTION No. 73

STATE OF NEW JERSEY

PRE-FILED FOR INTRODUCTIO:~I IN THE 1982 ~E~SION

$y Senators ZANE and LIPMAN

` A Co.rouxn~xx Re~oc.u~riox designating the Confederation of

Nanticoke,Lenni Lonape TriUas ae such and memorializing the

Con~reas of the United States to aclrnowledge the Confederation

of Nanticoke-Lenni I,ennpe Tribes in order to qual[fy the Con-

Pederntion for appropriate fedoral funding for Indians.

1 WaE»ns, The Confederation of Nanticoke-Lenni Lenape Tribes

2 desires to be designated by the State of New Jersey as such

3 because it ie comprised of aoveral surviving tri6ee of the Con-

4 fedurntion of X'lunticoke-Lanni Lenape cultnrea; and

5 tiP$ESE.+s, These people have an unbroken history of hnndreda of

6 .years of settlement in the southern New Jersey area; and

7 WsEns~+s, The Nanticoke-Lanni Lenape Native Amaricena are

8 resident in New Jersey and there are approximately 1,600

9 Nanticoke-Lanni Lenape Native Arnericane in the southern New

10 Jersey area; and

11 tiVc~nzes, The GonYoderat9on o4 Nanticoke-Lanni Lenape Tribes

12 has been an important and intrinsic factor in culturallq enriching

13 the life etyla of Native Americana in southern New Jersaq and

14 other indigenous peoples el8ewhere; and

15 WHF.RPIA9~ Baid Confederation hue been hietorlcally preserved intact

16 and is widely aceepted ae culturally unique; and

17 Wsen~s, The Coa4aderation o4 Nanticoke-Lanni Canape Trtbea

18 specifically reserves anq and all rights and attribatee pursuant

l9 to the Federal—Tribal treaty powers and praviaiona thereof;

20 and

21 ~Vs$n~ns~ The Federal Government hsa provided Yunda 4or varione

22 programs for Indiana; and

c



2

23 WHRREA9~ The Confederation of Nanticoke-I,enni Lenape Tribes

24 is; eee~ring ecknonded~,ment by the Fecleiml. (}'overnment es. ~taN

25 in order to receive federal funds for tha Nanticaka-L,enni Lenape

'~6 Lridian ~enCar whicLts Ioe~tQd. in Siniclgaton, I3av~ deme~. awl.

27 which' is ctedt'ented toy preserving 2~futive ~rnericen cuituze

28 through education committed to the preservation of the Native

29 A~merioan Peoples' heritage; now, therefbrc,

1 B~ tT ttrsozvaa by E9~e ~enaCe of''ERe 9ttrt's~of`'New Jersey (Ehe

2 Qenerat Aasr,»ebly rmuurring);

1 L. That the Confederation of Nanticoke-Lenni T.enape Tribes of

2 southern lYew Jersey, as an allianoe of independent anrviving tribes

3' of the area, is herebp deai,c*nated by the Mate oi' Neu J'er~E.y es

4' enrh,

1 2, That the Con~reae~of the UniteTl States, ie Nerefiiy memorialized

2 to aeknow}erlge the Confederation of Nanticoke.Lermi~ Lenupe

3 Tribes ae'such.

1. 3. That copies oY this conenrrent resolution signed by the Presi-

2 dent of the Seiiato and attested to by the Secretary thereof, and

3 signed b}• the Speaker of the ()ener¢1 Assembly and attested by

4 the Clerk thereof, be forwarded to. the Speaker of the Iiouee of

5 R~preaentatives and the Majority end Minority leaders thereof,

ti and to We Yraeident.of• thc+ United Stataa Senate.and the Msjnritp

7 and Minority leadora therooP, and toy every momber of Congress

8 elected thereto from the State oY New Jersey.

$SAT GMENT

The purpose of this concurrent resolution, is a=preseed in its

title.





Donald T. DiF'rancesco
Acting Governor

Meridith Z. Stanton
Acting Director
Indian Arts &Crafts Board
Department of Interior
1849 C Street, N,W.
Washington, D,C. 20240

~ ti'u ~''?

4

5

c9~t~ ~'u~"~ ~~
JAtI I0 02 W~

Department of Law and Public,Safety
Division df; G,aming Enfocement

P.O. Box 047
Trenton, NJ 0862S-0047

December 14, 2002

RE: Indian Arts and Crafts Act of 1990

Dear Ms. Stanton:

John J, Farmer, Jr.
Attorney General

John Peter Suarez
Director

have reviewed your letters dated July 13, 2000 and September 9, 1999 with respect
to the Indian Arts and Crafts Act of 1990 ("Act"). You have requested to be advised
whether New Jersey has any State recognized tribes as defined:by the Act as well as the
process for State recognition of Indian tribes, if any.

New Jersey has no specific statutory or administrative procedure for granting State
recognition to Indian groups. Accordingly, the State has not enacted any statute for the
specific purpose of officially recognizing any Indian group as a tribe. Likewise, no agency
has been charged with officially recognizing Indian tribes.

Two decades ago various State Legislatures passed concurrent resolutions
"designating" three Indian groups within New Jersey as tribes: the Ramapough Mountain
People in 1980 (ACR 3031); the Pawhatan Renape in 1980 (SCR 104); and the Nanticoke
-Lenni Lenape Tribes in 1982 (SCR 73).

These concurrent resolutions did not have the force of law, Normal{y concurrent
resolutions have no binding legal effect aut~ide the Legislature. Except in the case of
concurrent resolutions proposing amendments to the State Constitution, ratifying
amendments to the United States Constitution, or invalidating an administrative agency

~~ (609J 291-9394
New Jersey !s An Equa! Opportunity Employer •Printed on Recycled Paper and Recyclable



~, Meridith Z. Stanton
Page 2
December 14, 2001

regulation, a concurrent resolution is "without legislative quality of any coercive or
operative effect." !n Re N.Y., Susquehanna & Wesfern R.R. Co., 25 N.J. 342,348 (1957),

Such resolutions merely express the sentiments of the legislative branch.

Specifically, ACR 3Q31 designated the Ramapough Mountain People as the
Ramapough Indians. It memorialized Congress to recognize the Ramapough Mountain
People as the Ramapough Indian Tribe so that they could qualify for Federal funding to

establish a cottage industry for purposes of self-help and to establish and develop
programs designed to meet the special educational needs of Indian children, Similar
concurrent resolutions regarding the Powhatan Renap~ and the Nanticoke-Lenni Lenape
Indian groups were adopted. These resolutions did not recognize or acknowledge these
groups as tribes, but only assigned a designation and memorialized Congress to
acknowledge them. See, SCR 104 (October 16, 1980); SCR 73 (December 15, 1982).
SCR 104 resolved that "the Powhatan Re~ape People of the Delaware Valley, as tFie
surviving tribes of the Renape linguistic group of the Powhatan alliance, are hereby
designated by the State of New Jersey as the Powhatan Renape Nation." Emphasis
added. It also memorialized Congress to acknowledge the Powhatan Renape People as
the Powhatan Renape Tribe. SCR 73 resolved that "the Confederation afNanticoke-Lenni
Lenape Tribes of Southern New Jersey, as an alliance of independent surviving tribes of
the area, is hereby designated by the State of New Jersey as such." This resolution also
memorialized Congress "to acknowledge the Confederation of Nanticoke-Lanni Lenape
Tribes as such." Emphasis added,

These resolutions do not state explicitly that official recognition has been extended,
These resolutions do not "officially recognize" the three groups as "tribes." They
"designate" them, a term which means to mark or point out, to name or entitle. Websfer's
Universal College Dictionary. They do not demonstrate a legislative design to formally
acknowledge a tribe's axistence as a domestic independent nation with tribal sovereignty
or to deal with the group in a special relationship on a government to government basis.

You have indicated that the Indian Arts and Crafts Act extends protection to State
recognized Indian tribes. The federal definition of these tribes is "[a]ny Indian group that
has been formally recognized as an Indian tribe by a State legislature or by a State
commission or similar organization legislatively vested with State tribal recognition
authority." 25 C.F.R. §309.2(e)(2). Whether the legislative concurrent resolutions qualify
the three New Jersey Indian groups as Indian tribes for purposes of the federal Indian Arts
and Crafts Act would be a determination to be made by the appropriate federal agency and
not by any official or office of this Stafie. ~

Since~ly

~~ohn Pet r S
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LT PROPCO, LLC, Plaintiff-Appellant, v. WESTLAND GARDEN STATE PLAZA
LIMITED PARTNERSHIP AND BOROUGH OF PARAMUS PLANNING

BOARD, Defendants-Respondents.

DOCKET NO. A-2529-09T1

SUPERIOR COURT OF NEW JERSEY, APPELLATE DIVISION

2010 N.J. Super. Unpub. LEXIS 3116

November 4, 2010, Argued
December 28, 2010, Decided

NOTICE: NOT FOR PUBLICATION WITHOUT
THE APPROVAL OF THE APPELLATE DIVISION.

PLEASE CONSULT NEW JERSEY RULE 1:36-3
FOR CITATION OF UNPUBLISHED OPINIONS.

SUBSEQUENT HISTORY: Related proceeding at LT
Propco, L.L.C. v. Westland Garden State Plaza Ltd.
P'ship, 2012 N.J. Super. Unpub. LEXIS 1050 (App.Div.,
May 14, 2012)

PRIOR HISTORY: [* 1 ]
On appeal from the Superior Court of New Jersey,

Chancery Division, Bergen County, Docket No.
C-217-09.

COUNSEL: John R. Edwards, Jr., argued the cause for
appellant (Price, Meese, Shulman & D'Arminio, P.C.,
attorneys; Gail L. Price and Kathryn J. Razin, on the
briefj.

ited Partnership (Westland). Propco appeals from Judge
Peter Doyne's January 5, 2010 order that dismissed its
first amended complaint pursuant to Rule 4:6-2(e), and
denied its motion to file a second amended complaint.
Judge Doyne determined that Propco had no standing to
sue Westland due to lack of privity. We agree and affirm.

Westland leased property in the Garden State Plaza
Mall to The May Department Store Company (May
Stores). 'The lease term was for twenty years with an
option [*2] to extend. Section 19.2 of the lease required
May Stores to operate a:

specialty [] retail department store .. .
under the trade name of 'Lord &Taylor'
or under such other name as is then being
used in conjunction with a majority of the
stores operating in the 'Metropolitan New
York Area' ...now operated by the divi-
sion known as Lord &Taylor.

Matthew H. Adler argued the cause for respondent
Westland Garden State Plaza Limited Partnership (Pep-
per Hamilton, LLP, and Stephen P. Sinisi, LLC, attor-
neys; Mr. Adler, Michael T. Pidgeon, and Suvarna Sam-
pale, of counsel and on the brie.

JUDGES: Before Judges Cuff, Sapp-Peterson and Fas-
ciale.

OPINION

PER CURIAM

This case involves a lease dispute between plaintiff
subtenant LT Propco, LLC (Propco) and a commercial
landlord, defendant Westland Garden State Plaza Lim-

Lord &Taylor was not a freestanding company when the
Lease was executed; it was a division of May Stores.

1 The May Department Store Company subse-
quently changed its name to Federated Retail
Holdings, Inc. (Federated), and then to Macy's
Retail Holdings, Inc, (Macy's),

Other than Westland and May Stores, no other party
is a beneficiary of the Lease. Section 41.22 of the Lease
provided that:

This Lease is made for the exclusive
benefit of the parties hereto and to their
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successors and assigns (except to the ex-
tent limited by the specific terms of this
Lease), and nothing herein contained shall
be deemed to confer upon any other Per-
son than the parties hereto, and such suc-
cessors and assigns, any rights or reme-
dies by reason of this Lease.

The Lease provided that May Stores had expansion
rights of up to 65,000 square feet of retail space (Section
42.2), [*3] and entitled May Stores to withhold consent
to any parking plan that decreased the number of parking
spots guaranteed by Westland (Section 21).

Section 26.4 of the Lease entitled May Stores to
sublet the premises and stated in part that:

[t]enant shall have the right ... to as-
sign or sublease this lease to an entity
which, in conjunction with such assign-
ment or sublease, acquires a majority of
the then existing stores in the metropoli-
tan New York area now operated by the
division known as Lord &Taylor.

On October 2, 2006, Federated (formerly May
Stores) sublet the premises to Propco for afive-year
term, or until October I, 2011. In 2006, Propco acquired
the Lord &Taylor division from Macy's and continued to
operate the Lord &Taylor retail store. The Sublease
recognized that there is no privity of contract between
Westland and Propco. Paragraph seven of the Sublease
stated in part that:

Subtenant [Propco] acknowledges that
Sublandlord [Federated] is not obligated
to provide services hereunder; however,
since Prime Landlord [Westland] and
Subtenant do not have privity of contract
under this Sublease ... Sublandlord shall
...enforce ... Sublandlord's rights to
cause Landlord [*4] to provide such ser-
vices, repairs or replacements as Landlord
is obligated to provide under the Prime
Lease.

The Sublease provided that Propco, for the payment of a
separate fee and execution of additional documents, had

the right to take the Lease by assignment. Paragraph
eighteen of the Sublease stated in part that:

Subtenant shall have the right to elect
to take, or have its designee take, the

Prime Lease by assignment by notice de-
livered to Sublandlord not earlier than the
date the 'Tenant's Operating Covenant' as
described in section 19.2 of the Prime
Lease expires. Such assignment shall be
made pursuant to the form of Lease As-
signment and Assumption Agreement .. .
and the form of Real Estate Contracts As-
signment and Assumption Agreement .. .
and shall take effect upon the date that all
of the following have occurred:... (b)
Subtenant has paid to Sublandlord the as-
signment fee ... .

Page 2

Propco did not elect to take the Lease by assignment.

On July 14, 2006, Westland and Macy's (formerly
Federated) signed a first amendment to the Lease that
provided Westland with the right to construct a new
one-level mall addition of, among other things, addition-
al retail space.

On August 29, 2008, [*5] Westland filed a land
development application (Application) with the Paramus
Planning Board (the Board). Westland requested certain
relief from the Board to construct a new parking struc-
ture and additional retail space, Westland appeared be-
fore the Board on six days between February and July
2009. Westland did not notify either Macy's or Propco of
the Application, and did not request additional retail
space for Lord &Taylor. Through counsel, Propco made
an appearance at the hearings before the Board. On July

16, 2009, the Board voted to approve the Application.

On July 13, 2009, Propco filed a verified complaint
and order to show cause with temporary restraints.
Propco sought to enforce provisions of the Lease be-
tween Westland and Macy's. Propco sought to (1) enjoin
Westland from proceeding on the Application; (2) com-
pel Westland to withdraw the Application; and (3) com-
pel Wetland to specifically enforce "the terms of the
leasehold documents," Z including the enforcement of its
expansion rights of 65,000 square feet on a third level.

2 Alternatively, Propco sought to enjoin the
Board from continuing its review of the Applica-
tion.

On September 15, 2009, Judge Doyne denied the
injunctive [*6] relief requested by Propco. On Septem-
ber 22, 2009, Propco filed the first amended complaint.
The verified complaint and first amended complaint cited
and quoted extensively to the Lease and Sublease.
Westland filed its Rule 4:6-2(e) motion and Propco filed
a cross-motion to file a second amended complaint.
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3 The first amended complaint contained six
counts: specific performance (count one); breach
of contract (count two); breach of implied cove-
nant of good faith and fair dealing (count three);
consumer fraud (count four); misrepresentation
(count five); and protection of future interests
(count six).

Judge Doyne conducted oral argument on December
9, and issued a comprehensive eighteen-page written
opinion on December 15, 2009. Relying on the Lease
and Sublease specifically referred to in the first amended
complaint, Judge Doyne dismissed the contract claims
for lack of privity. He found that Propco was not a sig-
natory, assignee, or third-party beneficiary of the Lease.
The Sublease allowed for an assignment but Propco nev-
er executed the necessary documents or paid the required
fee. Judge Doyne explained that Lord &Taylor was only
referenced in the Lease because it was a division of
[*7] May Stores. Lord &Taylor was not a party to the
Lease. In concluding that Propco was not athird-party
beneficiary of the Lease, Judge Doyne explained that:

There is nothing in the plain language
of the [L]ease to indicate [that May Stores
and Westland] intended to create inde-
pendent rights for whoever may one day
own Lord &Taylor [Propco]. In fact, the
[L]ease specifically prohibits the creation
of such rights in the absence of the execu-
tion of the documents provided in the as-
signment provisions of the [L]ease.

Propco's counsel explained to Judge Doyne that the con-
sumer fraud counts were dropped in the proposed second
amended complaint, and Judge Doyne dismissed the
"protection of future interests" count as non-existent. In
denying Propco's motion to file a second amended com-
plaint, Judge Doyne stated that:

[Propco's) counsel conceded [that] the
only differences between the amended
complaint and the second amended com-
plaint are the abandonment of the claims
alleging misrepresentation and violations
of the CFA and the expansion of the ar-
gument for [Propco's] status as a third
party beneficiary. As such, the need for an
in depth review of both filed complaints is
obviated.

This appeal [*8] followed.

On appeal, Propco argues that Judge Doyne misap-
plied the standards of Rule 4: 6-2(e) and erred by finding
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that Propco was not athird-party beneficiary. We disa-
gree.

"In reviewing a complaint dismissed under Rule
4:6-2(e) our inquiry is limited to examining the legal
sufficiency of the facts alleged on the face of the com-
plaint." Printing Mart-Morristown v. Sharp Elec. Corp.,
116 N.J. 739, 746, 563 A.2d 31 (1989). "[A] reviewing
court 'searches the complaint in depth and with liberality
to ascertain whether the fundament of a cause of action
may be gleaned even from an obscure statement of
claim, opportunity being given to amend if necessary."'
Ibid. (quoting Di Cristofaro v. Laurel Grove Memorial
Park, 43 N.J. Super. 244, 252, 128 A.2d 281 (App. Div.
1957)).

Rule 4: 6-2 provides in pertinent part that:

If, on a motion to dismiss based on [a
failure to state a claim upon which relief
can be granted], matters outside the
pleadings are presented to and not ex-
cluded by the court, the motion shall be
treated as one for summary judgment and
disposed of as provided by R. 4:46, and
all parties shall be given reasonable op-
portunity to present all material pertinent
to such a motion.

Thus, the motion for dismissal [*9] "should be based on
the pleadings, with the court accepting as true the facts
alleged in the complaint." Nat'l Realty Counselors, Inc.,
v. Ellen Tracy, Inc., 313 N.J. Super. 519, 522, 713 A.2d
524 (App. Div. 1998). A court may consider documents
referenced in the complaint without converting a motion
to dismiss into one for summary judgment. E. Dickerson
& Son, Inc. v. Ernst &Young, LLP, 361 N.J. Super. 362,
365 n.1, 82S A.2d S85 (App. Div. 2003), afj"d, 179 N.J.
500, 846 A.2d 1237 (2004); In re Burlington Coat Fac-
tory Sec. Litig., 114 F.3d 1410, 1426 (3d Cir, 1997); N.J.
Sports Prod. Inc. v. Bobby Bostick Promotions, LLC, 405
N.J. Super. 173, 178, 963 A.2d 890 (Ch. Div. 2007).

Our Supreme Court has stated "[i]n evaluating mo-
tions to dismiss, courts consider 'allegations in the com-
plaint, exhibits attached to the complaint, matters of pub-
lic record, and documents that form the basis of a
claim."' Banco Popular N. Am v. Gandi, 184 N.J. 161,
183, 876 A,2d 2S3 (2005) (quoting Lum v. Bank of Am.,
361 F.3d 217, 221 n.3 (3d Cir.), cert. denied., 543 U.S.
918, 125 S. Ct. 271, 160 L. Ed. 2d 203 (2004)). "The
purpose of this rule is to avoid the situation where a
plaintiff with a legally deficient claim that is based on a
particular document can avoid dismissal [* 10] of that
claim by failing to attach the relied upon document."
Lum, supra, 361 F.3d at 221 n.3. Reliance on a docu-
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ment referenced in a complaint gives a plaintiff notice and the arguments presented by counsel and affirm for

that it will be considered. lbid. the reasons expressed by Judge Doyne in his thorough

Here, Judge Doyne applied properly the standards of 
Written opinion.

Rule 4:6-2(e). We have carefully reviewed the record Affirmed.
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OPINION

KATHARINE S. HAYDEN, SENIOR DISTRICT
JUDGE.

I, INTRODUCTION

The New Jersey Sand Hill Band of Lenape & Cher-
okee Indians ("Sand Hill Band") and its putative public
minister, Ronald S. Holloway, Sr. ' (collectively, "plain-
tiffs") instituted this civil action seeking damages as well
as injunctive, declaratory, and punitive relief from the
defendants, the State of New Jersey, each county therein,
and their official representatives (collectively, "defend-
ants"). Stripped to its essence, the plaintiffs' complaint
alleges that the defendants and their predecessors have
converted and misappropriated their land and other
property rights for more than 200 years, in violation of
federal constitutional and statutory law. They also claim
that the defendants have wrongfully precluded [*6]
representation on the New Jersey Commission on Amer-
ican Indian Affairs, which is also named as a defendant.
Now pending before the Court are the defendants' collec-
tive motions to dismiss the Second Amended Complaint
("SAC") pursuant to Federal Rule of Civil Procedure
12(b)(6). The State Defendants z have filed a motion to
dismiss [D.E. 97], in which the County Defendants
have joined. (Several of the County Defendants have also
submitted letter-briefs asserting county-specific argu-
ments.) Additionally, the County Defendants have filed
their own joint motion to dismiss. [D.E. 123].

1 Though the case caption refers to
Ronald-Stacey, the body of the second amended
complaint refers to Ronald S. Holloway, Sr. The
Court understands these two identities to be the
same person, and for consistency refers only to
Holloway.
2 As used herein, the "State Defendants" are
the State of New Jersey; former New Jersey
Governor Jon S. Corzine, in his individual and
official capacities; former New Jersey Secretary
of State Nina Wells, in her individual and official
capacities; former Attorney General Anne Mil-
gram, in her individual and official capacities;
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New Jersey Senate President, Richard Codey; and
the [*7] New Jersey Commission on Indian Af-
fairs. To the extent the individual State Defend-
ants are sued in their official capacities, those de-
fendants are now: Christopher J. Christie, Gov-
ernor; Paula T. Dow, Attorney General; and Kim
Guadagno, Secretary of State. See Fed. R. Civ. P.
25(d). The individual State Defendants sued in
their personal capacities (Corzine, Wells, and
Milgram, and Codey) remain subject to suit to
that extent.
3 As used herein, the "County Defendants" in-
clude each of New Jersey's twenty-one counties:
Atlantic; Bergen; Burlington; Camden; Cape
May; Cumberland; Essex; Gloucester; Hudson;
Hunterdon; Mercer; Middlesex; Monmouth;
Morris; Ocean; Passaic; Salem; Somerset; Sus-
sex; Union; and Warren.

II. BACKGROUND

A. Factual Background °

4 The facts are taken from the allegations con-
tained in the SAC and, for purposes of this mo-
tion only, are assumed as true. The Court empha-
sizes, however, that many of the factual allega-
tions contained in the SAC are in tension with a
recent lawsuit in which a different tribal group
laid claim to the land at issue here, and another
suit pressed by a group with the same name in
New Jersey state court. See generally
Unalachtigo Band of the Nanticoke Lenni Lenape
Nation v, Corzine, 606 F.3d 126, 2010 U.S.
App. LEXIS 10570 (3d Cir. 2010); [*8]
Unalachtigo Band of the Nanticoke Lenni Lenape
Nation v. New Jersey, 375 N.J. Super. 330, 867
A.2d 1222 (N.J. Super. Ct. App. Div. 2005).
Moreover, the plaintiffs' legal claims here appear
to be substantially similar, if not identical, to
those asserted in these cases. Nonetheless, the
Court recites the historical facts as asserted by the
plaintiffs. The Court further notes that the au-
thenticity of the plaintiffs' tribal membership is a
factual issue subject to fierce debate. See, e.g.,
Joe Ryan, Indian feud, 21 counties, a big lawsuit,
NJ.com (March 22, 2009) (last visited June 24,
2010) (on file with the Court) (chronicling the
filing of this lawsuit, the competing claims be-
tween two groups calling themselves Sand Hill
Indians, and stating that competing group "ac-
cuse[s] [Holloway] of hijacking their heritage to
try to extract money from the government"); D.E.
167 (May 6, 2010 letter to the Court alleging that
"Holloway is not a Sand Hill Indian," and "is not
known to anyone in our Sand Hill family").
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The Sand Hill Band is a Native American tribal
family descending from the Delaware, Raritan, and Un-
ami Indians. SAC P 1, 19. From time immemorial, it has
owned and occupied approximately 2,000,000 acres
[*9] of land constituting the present-day State of New
Jersey, within which formerly lay the Brotherton Indian
Reservation, and which presently constitutes Shamong
Township, Burlington County, New Jersey. Id. PP 1, 19,
62. Holloway is a member of the Sand Hill Band and a
descendant from its original landowners. Id. P 19. The
Sand Hill Band is not an Indian tribe formally recognized
by the federal government.

The plaintiffs allege that in the 1700s, the Sand Hill
Band entered into a series of treaties with the British
government that conferred upon the tribe the right to
possess its land, unless purchased by the United States.
SAC PP 1, 62. Related to these dealings, the plaintiffs
allege that in 1758, they entered into a treaty (the Treaty
of Easton) in which they ceded to the British government
some one million acres of land (which passed to the
United States at the conclusion of the American Revolu-
tion), but that they retained "all rights of hunting, fishing,
and like uses of the land." Id. P 64. In 1790, Congress
passed the Trade and Intercourse Act ("Nonintercourse
Act" or "NIA"), 1 CONG. CH. 33, 1 STAT. 137 (July
22, 1790), codified at 25 U.S,C. § 177. In short, the
Nonintercourse Act [*10] "bars the sale of tribal land
without federal government acquiescence." Oneida In-
dian Nation of N. Y. v. Madison County, No. OS-6408,
605 F.3d 149, 152, 2010 U.S. App. LEXIS 8643, at *7
(2d Cir. 2010). 5

5 The NIA states:

No purchase, grant, lease, or
other conveyance of lands, or of
any title or claim thereto, from any
Indian nation or tribe of Indians,
shall be of any validity in law or
equity, unless the same be made
by treaty or convention entered
into pursuant to the Constitution.
Every person who, not being em-
ployed under the authority of the
United States, attempts to negoti-
ate such treaty or convention, di-
rectly or indirectly, or to treat with
any such nation or tribe of Indians
for title or purchase of any lands
by them held or claimed, is liable
to a penalty of $ 1,000. The agent
of any State who may be present at
any treaty held with Indians under
the authority of the United States,
in the presence and with the ap-
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probation of the commissioner of
the United States appointed to
hold the same, may, however,
propose to, and adjust with, the
Indians the compensation to be
made for their claim to lands
within such State, which shall be
extinguished by treaty.

2S U.S. C, § 177.

Despite [*11] the Sand Hill Band's negotiated land
rights and the protection of the Nonintercourse Act, the
plaintiffs allege that in 1802, the defendants sold the
acreage constituting the Brotherton Reservation without
the federal government's consent, thus violating the NIA,
See, e.g., SAC PP 1-3, 65, 91, 100, 103, 105, 109. 6 Ac-
cording to the plaintiffs, the sale "illegally deprived the
Sand Hill Band] of use of the acreage ceded to the Brit-
ish Crown (and thereby to the United States) over which
[it] retained hunting, fishing and other use rights, and
further ...deprived [it] of the ownership of its own
land." SAC P 65. The plaintiffs variously claim original
title to the 3,044 acres of land that formerly made up the
Brotherton Reservation and the 2,000,000 acres consti-
tuting the entire State of New Jersey. For purposes of this
opinion, it is unnecessary to discern the metes and
bounds of the lands over which the plaintiffs claim
rightful ownership. For simplicity, however, the Court
refers herein only to the Brotherton Reservation.

6 There is some question whether the sale oc-
curred in 1801 or 1802. Compare SAC P 1-3 (al-
leging 1802) with Unalachtigo Band, 867 A.2d at
1225 (stating that sale [* 12] occurred in 1801).
The Court refers to 1802, as it appears in the
SAC.

The plaintiffs also allege that the County Defendants
have violated the Native American Graves Protection
and Repatriation Act of 1990 ("NAGPRA"), PUB. L.
101-601, § 2, 104 STAT. 3048 (Nov. 16, 1990), codified
at 2S U.S.C. ~§ 3001-3013, because they "are in posses-
sion of burial land and artifacts belonging to [the plain-
tiffs]." SAC PP 158-63.

Finally, the plaintiffs aver that the State Defendants
have acted in concert with the New Jersey Commission
of American Indian Affairs to deny the Sand Hill Band
representation on the Commission, thereby ensuring that
the group does not achieve recognition by the federal
Bureau of Indian Affairs ("BIA") as a Native American
tribe. SAC PP 10-11, 111-14. The plaintiffs claim,
moreover, that the State Defendants have appointed to
the Commission representatives from various Indian en-
tities that are not indigenous to the State of New Jersey
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and have less historical documentation than the Sand Hill
Band, which to date has garnered no representation on
the Commission. ld. PP 11, 112-14.

B. Procedural Background

On February 17, 2009, the plaintiffs filed an initial
complaint (styled a "petition") [* 13] seeking damages
and emergent injunctive relief. [D.E. 1.] On February 23,
2009, they filed an amended petition/complaint [D.E. 2],
and thereafter filed an application for a temporary re-
straining order seeking an order enjoining enforcement
of certain New Jersey laws and regulations related to
their claims. [D.E. 5.] The Court denied the application
in an opinion and order issued on March 24, 2009. [D.E.
14.] The plaintiffs filed a partial amendment to the
amended complaint on April 20, 2009 [D.E. 66], and
filed a complete SAC on May 22, 2009 [D.E. 88], which
is the subject of the pending motions to dismiss. The
State Defendants moved to dismiss on June 18, 2009
[D.E, 97], a motion which each County Defendant
joined. On July 6, 2009, Magistrate Judge Patty Shwartz
ordered that each County Defendant may, in addition to
joining the State Defendants' arguments, file its own
diapositive motion. [D.E. 117.] On July 23, 2009, de-
fendant Salem County filed a motion to dismiss [D.E.
123] on behalf of all County Defendants. See D.E. 123-1
at 2.

C. Causes of Action

The SAC asserts fifteen causes of action against the
defendants, Before explaining the factual and legal bases
for them, the Court notes [* 14] that the plaintiffs have
withdrawn the following causes of action: Count 2 (to
the extent the SAC asserts claims under 18 U.S.C. ~
241), Count 6 (to the extent it asserts claims under 18
U.S.C. ,¢ 1170), and Counts 10 and 12 (in their entirety).
See Pl. Opp. to State Br. at 15, 16, 27. Accordingly,
those counts are dismissed without further discussion.
Furthermore, the plaintiffs have taken the explicit posi-
tion in their brief that the only claim against the County
Defendants relates to Count 6, asserted pursuant to the
NAGPRA. See Pl. Opp. to County Br. at 2, 12.'

7 After submitting his counseled brief, Hol-
loway personally requested the Court to set aside
his statement that he only asserts claims against
the County Defendants under the NAGPRA,
twice suggesting his brief was "in error." [D.E.
137, 143]. Magistrate Judge Party Shwartz has
already addressed and rejected these requests in
an order granting the plaintiffs permission to sub-
stitute attorneys. Specifically, Judge Shwartz
concluded that the "the plaintiffs are bound by the
positions taken in the briefs submitted in opposi-
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tion to the motion to dismiss despite [the] change
in counsel," and that "the change in counsel is not
a [* 15] basis to change legal positions taken in
the this case and the positions are binding on the
client." [D.E. 152.] The Court agrees. Accord-
ingly, it addresses the motions to dismiss mindful
that the plaintiffs have expressly limited their
claims against the County Defendants to those
under the NAGPRA.

In Count 1 of the SAC, the plaintiffs assert that the
State Defendants, in their official capacity, conspired to
commit, and in fact did commit, acts of fraud, genocide
and crimes against humanity by conveying the Brother-
ton Reservation without authority and without due pro-
cess of law, in violation of the Fourteenth Amendment to
the United States Constitution. SAC PP 118-129.

In Count 2, the plaintiffs allege that the State De-
fendants, in their official and individual capacities, vio-
lated 42 U.S.C. ~~ 1983, 1985(3), and 1988, Specifically,
they assert that because the New Jersey Constitution was
not ratified until August 13, 1844, all sales or relin-
quishment of their land, rights, privileges and immunities
before that date are now moot, null, and void. SAC P
131. Accordingly, the plaintiffs claim that the State De-
fendants violated their Fourteenth Amendment rights and
their rights under the [* 16] New Jersey Constitution by
"colluding to circumvent the due process clause by
passing an illegal state law that allowed the state counties
to sell off land belonging to the [plaintiffs] without the
review of, and approval of the United States Govern-
ment." Id. P 137.

In Count 3, the plaintiffs allege that the State De-
fendants' actions with regard to the New Jersey Commis-
sion on Native American Affairs $have violated Title VI
of the Civil Rights Act of 1964 ("Title VI"), PUB. L.
88-352, § 601, 78 STAT. 252 (July 2, 1964), codified at
42 U.S.C, ,¢ 2000d, et seq. Specifically, the plaintiffs
assert that the State Defendants have unlawfully reserved
appointment powers to the Commission for themselves,
thereby "creating an arbitrary and capricious selection
procedure that is selectively discriminatory." SAC P 144.
The plaintiffs allege that the State Defendants use federal
funds "for minority programs[,] but have failed to ensure
a non-discriminatory process by which all Indian Nations
can be given an opportunity to compete equally for a
position on said commission, and be represented by that
body directly," Id. P 143.

8 The SAC names the New Jersey Commission
on Indian Affairs as a defendant. [* 17] The
Commission's official title, however, is the New
Jersey Commission on American Indian Affairs.
N.J. Stat. Ann. ~ 52:16A-S3. The New Jersey
State Department's website variously refers to the
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Commission as the New Jersey Commission on
Native American Affairs, as well as by its correct
title. See
http: //www. state. nj. us/state/divisions/community/i
ndian/mission/ (last visited June 29, 2010). There
is no dispute, however, over the entity on which
the plaintiffs seek representation. The Court re-
fers herein to the "Commission" or by referencing
its full official name.

In Count 4, the plaintiffs allege that the State De-
fendants violated their rights under the Due Process
Clause of the Fourteenth Amendment. SAC PP 147-51.
Specifically, they assert that the defendants violated
these provisions by "facilitating the sale of Indian lands
to private interests without affording [them] the oppor-
tunity of Presidential or Congressional review." Id. P 150

Counts 5, 7, and 8 each assert claims under the
Nonintercourse Act based on the State Defendants' al-
]egedly unauthorized 1802 land sale, PP 152-57, 164-84.
The counts are separated to account for the loss of land
(Count 5), the loss of water rights [*18] and revenues
(Count 7) and the loss of their ostensibly unqualified
hunting and fishing rights (Count 8). Counts 7 and 8 also
assert violations of the 1758 Treaty of Easton.

In Count 6, the plaintiffs allege that the defendants,
State and County, have violated the NAGPRA by "re-
taining, disturbing, possessing, and refusing to return
valuable ancestral remains and cultural artifacts." SAC
PP 159-160.

In Count 9, the plaintiffs allege that the individual
State Defendants violated Title VI by "selectively dis-
criminate[ing]" against them in an "arbitrary and capri-
cious selection process, their failure to adhere to their
oath of office, and breach of their fiduciary responsibili-
ties to the public at large." SAC P 187. They seek an
injunction ordering the removal of each representative of
the New Jersey Commission of Indian Affairs, and es-
tablishing a "codified system that is level for all minori-
ties and applied without discriminatory practices." Id. P
190.

In Count 11, the plaintiffs assert a direct constitu-
tional claim arising from Article I, § 8, cl. 2 and Article
11, § 2, cl. 2 of the federal Constitution. They assert that
as a result of the defendants' actions vis-a-vis the illegal
1802 [*19] land transaction, they have been "denied
their constitutionally guaranteed right to deal with Con-
gress in relationship to commerce." SAC P 198.

In Count 13, the plaintiffs allege that the State De-
fendants have violated the 1758 Treaty of Easton, which
"guarantees [to them] hunting and fishing rights." SAC P
209, The plaintiffs seek injunctive relief from the re-
quirement that they purchase permits for their hunting
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and fishing activities. Id. P 210. In Count 14, the plain-
tiffs seek a declaratory judgment pronouncing that the
1802 land transaction is in violation of the Noninter-
course Act, and that all resulting "land seizures ...not
sanctioned by the United States government are invalid
and unenforceable." SAC P 219. Finally, in Count 15,
the plaintiffs seek restitution for all profits gained by
defendants as a result of the wrongful seizure and use of
their property. SAC PP 224-25.

Aside from the declaratory and injunctive relief that
the Court has already specified, the plaintiffs seek com-
pensatory damages "in the amount of 999,999,999 1 oz.
American Eagle Gold Coins, exclusive of punitive dam-
ages." They further seek, inter alia, "the return of all
reservation, tribal, and private [*20] lands in whatever
counties they may be found"; "[t]he return of all water
rights[,] above and below ground"; "[a]11 hunting, fish-
ing, and travel rights as previously enjoyed"; "[a]]1 pro-
ceeds from the sale of tribal lands, waters, timber, min-
eral , . ,from 1802 through [the] present"; "[a]11 burial,
tribal, cultural[,] and other artifacts that are in existence"
in the defendants' possession; "[o]fficial recognition as a
Native American Indian tribe from both the State of New
Jersey and the Federal Government"; and
"[rJe-establishment of a New Jersey Indian Commission
with representation by the plaintiffs." SAC Prayer for
Relief PP (~-(I), (p).

III. JURISDICTION &STANDARD OF REVIEW

The Court exercises subject-matter jurisdiction un-
der 28 U.S.C. ~ 1331, as the plaintiffs' claims arise under
the Constitution and laws of the United States. It also
exercises jurisdiction over Count 6 pursuant to 25 U.S.C.
~ 3013. Given the uncertainty of the plaintiffs' tribal sta-
tus, see infra, the Court does not exercise jurisdiction
under 28 U.S.C. ~ 1362 (granting district courts "original
jurisdiction of all civil actions, brought by any Indian
tribe or band with a governing body duly recognized by
[*21] the Secretary of the Interior, wherein the matter in
controversy arises under the Constitution, laws, or trea-
ties of the United States.") (emphasis added). See Price
v. Hawaii, 764 F.2d 623, 626 (9th Cir. 1985) ("Because
neither the [tribal plaintiffs] nor their governing body
have been 'duly recognized' by the Secretary, they do not
qualify for ~ 1362 jurisdiction ....").

Rule 12(b)(6) provides a defense to pleaded causes
of action where a complaint "fail[s] to state a claim upon
which relief can be granted[.]" Fed. R. Civ. P. 12(6)(6).
"To survive a motion to dismiss [under Rule 12(b)(6)], a
complaint must contain sufficient factual matter, accept-
ed as true, to 'state a claim to relief that is plausible on its
face."' Ashcroft v. Iqbal, 129 S. Ct. 1937, 1949, 173 L.
Ed. 2d 868 (2009) (quoting Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955, 167 L. Ed.
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2d 929 (2007)); accord Fowler v, UPMC Shadyside, 578
F.3d 203, 210 (3d Cir. 2009). "A claim has facial plausi-
bility when the plaintiff pleads factual content that al-
lows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged." Igbal,
129 S. Ct. at 1949 (quoting Twombly, SSO U.S. at SSA;
see also Mayer v. Belichick, 605 F,3d 223, 229, 2010
U.S. App. LEXIS 10212, at *16 (3d Cir. 2010) [*22]
("In order to withstand a motion to dismiss, a complaint's
factual allegations must be enough to raise a right to re-
lief above the speculative level.") (citations and internal
quotation marks omitted). The Court must "accept all
factual allegations as true, construe the complaint in the
light most favorable to the plaintiffs], and determine
whether, under any reasonable reading of the complaint,
[they] may be entitled to relief," Phillips v. County of
Allegheny, SIS F,3d 224, 233 (3d Cir. 2008), but it is
free to "disregard any legal conclusions." Fowler, 578
F.3d at 210-11. A complaint will not withstand a Rule
12(b)(6) challenge if it contains nothing more than "un-
adorned, the-defendant-unlawfully-harmed-me accusa-
tion[s]." Igbal, 129 S. Ct. at 1949; see also Twombly, SSO
U.S. at SSS ("[A] plaintiffs obligation to provide the
grounds of his entitlement to relief requires more than
labels and conclusions, and a formulaic recitation of the
elements of a cause of action will not do.") (citations and
alterations omitted).

IV. DISCUSSION

Given the overlapping claims (some of which are
conceptually redundant), the defendants have asserted
several independent and alternative arguments in [*23]
support of their respective motions. The Court addresses
them in turn.

A. Preliminary Considerations

1. Direct Constitutional Claims

In Counts 1 and 4, the plaintiffs assert direct consti-
tutional claims for violations of, and they seek redress
under, the Fourteenth Amendment. But "a plaintiff may
not sue a state defendant directly under the Constitution
where [42 U.S.C. ~ J 1983 provides a remedy." Martinez
v. City of Los Angeles, 141 F.3d 1373, 1382-83 (9th Cir.
1998). See also Azul-Pacifaco, Inc. v. Los Angeles, 973
F.2d 704, 705 (9th Cir. 1992) ("Plaintiff has no cause of
action directly under the United States Constitution. We
have previously held that a litigant complaining of a vio-
lation of a constitutional right must utilize 42 U.S.C. ~
1983."); Thomas v. Shipka, 818 F.2d 496, 499 (6th Cir.
1987) ("[I]n cases where a plaintiff states a constitutional
claim under 42 U.S.C. § 1983, that statute is the exclu-
sive remedy for the alleged constitutional violation[]."),
vacated on other grounds, 488 U.S. 1036, 109 S. Ct. 859,
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102 L. Ed. 2d 984 (1989); Hunt v. Robeson County Dept
of Social Servs., 816 F.2d 150, 152 n.2 (4th Cir. 1987)
("Because defendants here are all local officials, any
cause of action against them for [*24] unconstitutional
conduct under color of state law could only proceed un-
der ~ 1983."); Morris v. Metropolitan Area Transit Auth.,
702 F.2d 1037, 1042, 226 U.S. App. D.C. 300 (D,C. Cir.
1983).

Instead, where "Congress has provided what it con-
siders adequate remedial mechanisms for constitutional
violations," Schweiker v. Chilicky, 487 U.S. 412, 423,
108 S. Ct. 2460, 101 L. Ed. 2d 370 (1988), direct consti-
tutional claims against officials acting under color of
state law are not cognizable. And the plaintiffs here have
an adequate statutory remedy for their claims against the
State Defendants for their alleged due process violations,
namely, 42 U.S.C. ~ 1983. Indeed, the plaintiffs have
brought such claims against the State Defendants. Counts
1 and 4 will therefore be dismissed.'

9 The Court recognizes that the Third Circuit
has not yet opined on this issue. At the very least,
however, since " ~ 1983 affords a remedy for in-
fringement of one's constitutional rights, identical

claims raised under the Fourteenth Amendment
are redundant, rendering the outcome of the ~
1983 claims diapositive of the independent con-
stitutional claims." Capogrosso v. Supreme Court
of N.J., 588 F.3d 180, 185 (3d Cir. 2009). As the
Court holds below that the plaintiffs' § 1983
[*25] claims bottomed on the Fourteenth
Amendment fail in any event, so too do the direct
constitutional claims. In either case, these counts
will not be discussed further.

2. Claims Asserted Under ~§ 1983, 1985 and 1988

To the extent that the plaintiffs assert claims in
Count 2 under 42 U.S.C. ~~ 1983, 1985, and 1988
against the State itself, the New Jersey Commission on
American Indian Affairs, and the individual defendants
sued in their official capacities, those claims fail. The
State Defendants are correct that these defendants are not
"persons" as ,¢ 1983 uses that term. 10 See Will v. Mich.
Dept of State Police, 491 U.S. 58, 109 S. Ct. 2304, 105
L. Ed. 2d 45 (1989) (holding that states and state officials
acting in their official capacity are not "persons" under §
1983); United States ex rel. Foreman v. State of N.J., 449
F.2d 1298 (3d Cir. 1971).

10 Section 1983 states in relevant part:

Every person who, under color
of any statute, ordinance, regula-
tion, custom, or usage, of any
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State or Territory or the District of
Columbia, subjects, or causes to
be subjected, any citizen of the
United States or other person
within the jurisdiction thereof to
the deprivation of any rights, priv-
ileges, or immunities secured by
the Constitution [*26] and laws,
shall be liable to the party injured
in an action at law, suit in equity,
or other proper proceeding for re-
dress....

As is relevant here, ~ 1985(3) prohibits conspiracies
between two or more persons to deprive a person or class
of persons of equal protection of the laws. "See Estate of
Oliva v. N.J., Dept of Law &Pub. Safety, Div. of State
Police, 604 F.3d 788, 802, 2010 U.S. App. LEXIS 9142,
at *34-35 (3d Cir. May 4, 2010). The Court agrees with
the State Defendants that "persons" in ~ 1983 and "per-
sons" in § 1985 have the same meaning. See Rode v.
Dellarciprete, 617 F. Supp. 721, 723 n.2 (M. D. Pa.
1985), vacated in part on other grounds, 845 F.2d 1195
(3d Cir. 1988). Thus, because "two or more persons"
must conspire to be liable under ~ 1985, and because
states and state officials sued in their official capacities
are not "persons" and cannot be liable under ~ 1983, they
cannot be liable under ~ 1985 either. See Santiago v. N. Y.
State Dept of Corr. Servs., 725 F. Supp. 780, 783
(S.D.N. Y. 1983).

11 Section 1985(3) states in relevant part;

In any case of conspiracy set
forth in this section, if one or more
persons engaged therein do .
any act in furtherance [*27] of
the object of such conspiracy,
whereby another is injured in his
person or property, , ..the party
so injured ...may have an action
for the recovery of damages occa-
sioned by such injury or depriva-
tion against any one or more of the
conspirators,

Finally, ~ 1988 authorizes in civil rights cases resort
to the remedies and procedures of the common law,
where federal law is inadequate, and also permits a court
to award attorney's fees to a prevailing party in certain
cases, 'Z See Post v. Payton, 323 F, Supp. 799, 803
(E.D,N,Y. 1971). It "does not create an independent

Page 8

cause of action." Id. Because "[§ J 1988 is inapplicable
where substantive law denies a plaintiff any right to re-
lief," Baker v. F & F Investment, 420 F.2d 1191, 1196
(7th Cir. 1970) -- as it does here, see infra -the plaintiffs'
invocation of it provides them no assistance.

12 Section 1988 reads in relevant part:

(a) Applicability of statutory
and common law. The jurisdiction
in civil and criminal matters con-
ferred on the district and circuit
courts ...for the protection of all
persons in the United States in
their civil rights, and for their vin-
dication, shall be exercised and
enforced in conformity with the
laws [*28] of the United States,
so far as such laws are suitable to
carry the same into effect; but in
all cases where they are not
adapted to the object, or are defi-
cient in the provisions necessary to
furnish suitable remedies and pun-
ish offenses against law, the
common law, as modified and
changed by the constitution and
statutes of the State wherein the
court having jurisdiction of such
civil or criminal cause is held, so
far as the same is not inconsistent
with the Constitution and laws of
the United States, shall be ex-
tended to and govern the said
courts in the trial and disposition
of the cause, and, if it is of a
criminal nature, in the infliction of
punishment on the party found
guilty.

(b) Attorney's fees. In any ac-
tion or proceeding to enforce a
provision of [42 USCS ~'~
1981-1983, 1985, or 1986], [title
20 IISCS §~ 1681 et seq. ], the Re-
ligious Freedom Restoration Act
of 1993, the Religious Land Use
and Institutionalized Persons Act
of 2000, title VI of the Civil
Rights Act of 1964, or section
40302 of the Violence Against
Women Act of 1994, the court, in
its discretion, may allow the pre-
vailing party, other than the Unit-
ed States, a reasonable attorney's
fee as part of the costs .. [*29] , .
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The Court will therefore dismiss Count 2 insofar as
it is asserted against the State Defendants -- the entities
and the individuals sued in their official capacities. To
the extent that Count 2 remains viable, the Court ad-
dresses it below.

B. Nonintercourse Act Claims

1. Eleventh Amendment Immunity

The plaintiffs base Counts 5, 7, 8, 11, 14, and 15 of
the SAC on the 1802 land transaction that the plaintiffs
claim violated the Nonintercourse Act. " (Count 2 is also
based to some extent on the challenged sale of the
Brotherton Reservation, The Court's discussion in this
section applies equally to that count as well.) The State
Defendants argue that these claims are barred by the
Eleventh Amendment to the United States Constitution.

13 Counts 7 and 8 also assert violations of the
1758 Treaty of Easton. That portion of Counts 7
and 8 will be addressed below.

The Eleventh Amendment provides that "[t]he Judi-
cial power of the United States shall not be construed to
extend to any suit in law or equity, commenced or pros-
ecuted against one of the United States by Citizens of
another State, or by Citizens or Subjects of any Foreign
State." U.S. Const., Amend. XI. The Eleventh Amendment
renders [*30] unconsenting States, state agencies, and
state officers sued in their official capacities immune
from suits brought in federal courts by private parties,
including Indian tribes and their members. See Idaho v.
Coeur d'Alene Tribe, 521 U.S. 261, 268-269, 117 S. Ct.
2028, 138 L. Ed. 2d 438 (1997) ("Under well established
principles, the Coeur d'Alene Tribe, and, a fortiori, its
members, are subject to the Eleventh Amendment.");
Blatchford v. Native Village of Noatak and Circle Vil-
lage, S01 U.S. 775, 111 S. Ct. 2578, 115 L. Ed. 2d 686
(1991); Edelman v. Jordan, 415 U.S. 651, 662-63, 94 S.
Ct. 1347, 39 L. Ed 2d 662 (1974); Haybarger v, Zaw-
rence County Adult Prob. &Parole, SSI F.3d 193, 197
(3d Cir. 2008); Lombardo v. Pa. Dept of Pub. Welfare,
S40 F.3d 190, 194-95 (3d Cir. 2008).

The shield of the Eleventh Amendment extends to
"subunits of the State." Haybarger, SS1 F.3d at 198 (cit-
ing Pennhurst State Sch. & Hosp. v. Halderman, 46S
U.S. 89, 100, 104 S. Ct. 900, 79 L. Ed. 2d 67 (1984));
accord Benn v. First Judicial District of Pennsylvania,
426 F.3d 233 (3d Cir. 2005). Thus, the New Jersey
Commission on American Indian Affairs is clearly pro-
tected by sovereign immunity as well. See Capogrosso v.
Supreme Court of N.J., S88 F.3d 180, 185 (3d Cir. 2009)
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("The Eleventh Amendment to the United States Consti-
tution protects an [*31] unconsenting state or state
agency from a suit brought in federal court, regardless of
the relief sought.") (emphasis added); C.H. ex rel. Z,H. v.
Oliva, 226 F.3d 198, 201 (3d Cir. 2000) (en banc); cf.
Fitchik v. N.J. Transit Rail Operations, 873 F.2d 655,
658 (3d Cir. 1989) (en banc). But the state sover-
eign-immunity shield "does not extend to counties and
similar municipal corporations." Mt. Healthy City Sch.
Dist. Bd. of Educ. v. Doyle, 429 U.S. 274, 280, 97 S. Ct,
568, SO L. Ed. 2d 471 (1977) (citing Moor v. County of
Alameda, 411 US. 693, 717-721, 93 S. Ct. 1785, 36 L.
Ed. 2d S96 (1973); Lincoln County v. Luning, 133 U.S.
529, 530, 10 S. Ct. 363, 33 L. Ed. 766 (1890)). " Ac-
cordingly, the discussion below does not apply to the
County Defendants. (In any event, however, the plain-
tiffs have expressly stated that they do not assert these
claims against the County Defendants. See supra note 7.)
Nor does the Eleventh Amendment immunize state offic-
ers sued in their individual capacities. See Hafer v. Melo,
502 U.S. 21, 30-31, 112 S. Ct. 358, 116 L. Ed. 2d 301
(1991). [*32] However, the Counts listed above, save
Count 2, are asserted against the individual defendants in
their official capacities only. (Again, the Court addresses
below Count 2 to the extent asserted against individual
officers in their personal capacities.)

14 See also Lake Country Estates, Inc. v. Ta-
hoe Regional Planning Agency, 440 U.S. 391,
401, 99 S. Ct. 1171, 59 L. Ed. 2d 401 (1979)
(stating that the Court "has consistently refused to
construe the [Eleventh] Amendment to afford
protection to political subdivisions such as coun-
ties and municipalities, even though such entities
exercise a 'slice of state power"'); Chisolm v.
McManimon, 275 F.3d 315, 322 (3d Cir. 2001)
("While Eleventh Amendment immunity may be
available for states, its protections do not extend
to counties."); Tuveson v. Florida Governor's
Council on Indian Affairs, Inc., 734 F.2d 730,
732 (11th Cir. 1984) ("Eleventh Amendment im-
munity does not extend to independent political
entities, such as counties."); Hall v. Medical Col-
lege of Ohio, 742 F.2d 299, 301 (6th Cir. 1984)
("Municipalities, counties and other political
subdivisions (e.g., public school districts) do not
partake of the state's Eleventh Amendment im-
munity."),

Because Counts 5, 7, 8, 11, 14, [*33] and 15 are
asserted against the State of New Jersey, the Commis-
sion, and the individual defendants in their official ca-
pacities, they are barred by the Eleventh Amendment if
one of three exceptions does not apply: (1) congressional
abrogation; (2) state waiver; or (3) suits against individ-
ual state officers for prospective injunctive relief to end



2010 U.S. Dist. LEXIS 66605,

an ongoing violation of federal law. MCI Telecommuni-
cation Corp. v. Bell Atlantic-Pennsylvania, 271 F.3d
491, S03 (3d Cir. 2001) (hereinafter "MCI").

a. Congressional Abrogation

"Congress may, in some limited circumstances, ab-
rogate sovereign immunity and authorize suits against
states. If a statute has been passed pursuant to congres-
sional power under ~ S of the Fourteenth Amendment to
enforce the provisions of that amendment, Congress can
abrogate a state's sovereign immunity." MCI, 271 F.3d at
503 (citations omitted). But Congress may not "abrogate
state sovereign immunity when a statute is passed pur-
suant to its Article I powers, such as the Commerce
Clause[.]" Id.; see also Board of Tr. of Univ, of Alabama
v. Garrett, S31 U.S. 356, 121 S. Ct. 955, 962, 148 L. Ed.
2d 866 (2001) ("Congress may not, of course, base its
abrogation of the States' [*34] Eleventh Amendment
immunity upon the powers enumerated in Article I.");
Seminole Tribe v. Florida, 517 U.S. 44, 116 S. Ct. 1114,
134 L. Ed. 2d 252 (1996). Congress passed the Nonin-
tercourse Act using its Article I powers, i.e,, the Indian
Commerce Clause. It therefore "did not, and could not,
abrogate Eleventh Amendment immunity ...." MCI, 271
F,3d at 503. Accordingly, "[a]brogation is not implicated
here." Id.; see also Ysleta del sur Pueblo v. Raney, 199
F.3d 281, 288 (Sth Cir, 2000) (finding it "nonsensical" to
believe that Congress abrogated Eleventh Amendment
immunity under the Fourteenth Amendment, as the NIA
was passed before the Fourteenth Amendment); cf.
Schlossberg v. Maryland, 119 F.3d 1140, 1145-47 (4th
Cir. 1997) ("We will not presume that Congress intended
to enact a law under a general Fourteenth Amendment
power to remedy an unspecified violation of rights when
a specific, substantive Article I power clearly enabled the
law. "). "

15 Even assuming, arguendo, that Congress
could validly abrogate sovereign immunity using
the powers granted to it at the time it passed the
Nonintercourse Act, the Court agrees with the
Court of Appeals for the Fifth Circuit that "the
statute, on its face, does not provide [*35] an
unmistakably clear intent to abrogate state sover-
eign immunity." Ysleta, 199 F.3d at 288. Because
"[a] valid abrogation of Eleventh Amendment
immunity requires Congress to 'unequivocally
express[] its intent to abrogate the immunity,"'
Wheeling &Lake Erie Ry. v. Pub. Util. Comm'n
of Pa., 141 F.3d 88, 92 (3d Cir. 1998) (quoting
Seminole Tribe, 517 U.S. at SS), and because
such a statement is absent from the Noninter-
course Act, the State Defendants' sovereign im-
munity remains intact for this additional reason.

b. W~~ivcr
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"[AJ state may waive sovereign immunity by con-
senting to suit." MCI, 271 F.3d at S03 (citations omit-
ted). "The waiver by the state must be voluntary and our
test for determining voluntariness is a stringent one." Id.
Specifically, "[t]he state either must voluntarily invoke
our jurisdiction by bringing suit (not the case here) or
must make a clear declaration that it intends to submit
itself to our jurisdiction." Id. at 504 (citations and inter-
nal quotation marks omitted).

The plaintiffs argue that the illegality of the State
Defendants' actions constitutes a voluntary waiver of
their Eleventh Amendment immunity. That would put the
cart before the horse. The entire point [*36] of sover-
eign immunity is to immunize states from suit and liabil-
ity, even if the challenged actions are unlawful. "The
Eleventh Amendment bar does not vary with the merits of
the claims pressed against the State." County of Oneida
v. Oneida Indian Nation, 470 U.S. 226, 252, 105 S. Ct.
1245, 84 L. Ed. 2d 169 (1985). The State Defendants
have not waived their Eleventh Amendment immunity.

c. Ex Parte Young

"The third exception to the Eleventh Amendment is
the doctrine of Ex Parte Young, 209 U.S. 123, 28 S. Ct.
441, 52 L. Ed. 714 (1908), under which individual state
officers can be sued in their individual capacities for
prospective injunctive and declaratory relief to end con-
tinuing or ongoing violations of federal law." MCl, 271
F.3d at 506. "However, Young does not apply if, alt-
hough the action is nominally against individual officers,
the state is the real, substantial party in interest and the
suit in fact is against the state." Id. (citing Pennhurst
State Sch. and Hosp. v. Halderman, 465 U.S. 89, 103,
104 S. Ct. 900, 79 L. Ed 2d 67 (1984)). Moreover, the
Supreme Court in Coeur d' Alene, supra, extended this
real-party-in-interest doctrine in unique situations that
would inflict significant harm on the fundamental sover-
eignty of the state itself. As the Third Circuit has ex-
plained [*37] it:

Coeur d'Alene did carve out one nar-
row exception to Young: An action cannot
be maintained under Young in those
unique and special circumstances in
which the suit against the state officer af-
fects aunique or essential attribute of
state sovereignty, such that the action
must be understood as one against the
state. One example of such special, essen-
tial, or fundamental sovereignty is a
state's title, control, possession, and own-
ership of water and land, which is equiv-
alent to its control over funds of the state
treasury. See Coeur d' Alene, 521 U.S. at
287; id. at 296-97 (O'Connor, J., concur-
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ring in part and concurring in the judg-
ment). This exception is best understood
as an application of the general rule that
Young does not permit actions that, alt-
hough nominally against state officials, in
reality are against the state itself. See
Pennhurst, 46S U.S. at 102.

MCI, 271 F.3d at 508 (emphasis added).

The Court agrees with the State Defendants that the
relief the plaintiffs seek requires application of the Coeur
d' Alene "exception to the exception." Entering an in-
junction requiring the State Defendants to return their
sovereign land would implicate precisely the type of
"core or fundamental [*38] matter of state sovereignty
comparable to the ability of a state to maintain ownership
of and title to its ...lands." MCI, 271 F.3d at SIS. The
injunctive relief the plaintiffs seek squarely triggers "the
state interest ... derive[d] from its general sovereign
powers." Id. With respect to the counts now under dis-
cussion, therefore, Ex Parte Young does not apply. 16

16 In their opposition brief, the plaintiffs chal-
lenge the defendants' actions vis-a-vis representa-
tion on the New Jersey Commission on American
Indian Affairs. Pl. Opp. to State Br. at 9-12.
Moreover, they inject additional factual allega-
tions that do not appear in the SAC, and the Court
has not considered them. In any event, these al-
legations do not concern the 1802 land transac-
tion that underpins the claims now under consid-
eration. The Court here considers the application
for prospective injunctive relief only as it relates
to the challenged land transaction. To the extent
the plaintiffs ask the Court to enjoin the State
Defendants from unlawfully depriving them of
representation on the Commission, the Court ad-
dresses that point below.

~**

None of the exceptions to the State Defendants'
Eleventh Amendment immunity [*39] applies. The
claims against the State Defendants asserted in Counts 5,
7, 8, 11, 14, and 15 (except to the extent asserted against
individual defendants in their individual capacities) are
accordingly barred by the Eleventh Amendment and will
be dismissed.

2. Deference to the Primary Jurisdiction of the Bureau of
Indian Affairs

The State Defendants alternatively argue that the
Nonintercourse Act claims should be dismissed because
existing factual issues require extensive involvement of
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an administrative agency better equipped to answer such
questions. Specifically, a plaintiff asserting an NIA claim
must prove, among other things, that it is a bona f:de
Indian tribe. Accordingly, because the Sand Hill Band in
this action is not a federally recognized Indian tribe, and
because such recognition would require complex deter-
minations by the federal Bureau of Indian Affairs
("BIA"), the State Defendants argue that this Court
should defer to the primary jurisdiction of the BIA before
adjudicating the Nonintercourse Act claims. The Court
agrees. Though it has accepted the State Defendants'
Eleventh Amendment arguments above, weighty consid-
erations of institutional competence counsel this Court
[*40] to defer to the BIA's historical, genealogical, and
anthropological expertise before any adjudication on the
merits would otherwise be appropriate. See United Tribe
of Shawnee Indians v. United States, 253 F.3d 543, SSI
(10th Cir. 2001) ("Determining whether a group of Indi-
ans exists as a tribe is a matter requiring ...specialized
agency expertise ...."); W. Shoshone Bus. Council v.
Babbitt, 1 F.3d 1052, 1057 (10th Cir. 1993) ("The judi-
ciary has historically deferred to executive and legisla-
tive determinations of tribal recognition." (citing United
States v. Rickert, 188 U.S. 432, 445, 23 S. Ct. 478, 47 L.
Ed. 532 (1903); United States v. Holliday, 70 U.S. 407,
419, 18 L. Ed. 182 (1865))). The NIA claims will be
dismissed for this independent reason.

Again, the plaintiffs allege that their property rights
were protected by -- and later violated under -- the Non-
intercourse Act, 25 U.S.C. ~ 177, which provides that no
person or entity may purchase or sell Indian lands with-
out the federal government's approval. See supra note 5.
To establish a prima facie NIA violation, a plaintiff must
establish four elements: (1) that it is an Indian tribe; (2)
that the land in question is tribal land; (3) that the United
States has never [*41] consented to or approved the
alienation of this tribal land; and (4) that the trust rela-
tionship between the United States and the tribe has not
been terminated or abandoned. "Delaware Nation v.
Pennsylvania, 446 F.3d 410, 418 (3d Cir. 2006). 'g

17 It bears noting that Holloway cannot recov-
er personally for any alleged NIA violation. "The
Nonintercourse Act protects only Indian tribes or
nations, and not individual Indians." Unalachtigo
Band, 867 A.2d at 1226 (citing James v. Watt,
716 F.2d 71, 72 (1st Cir. 1983)). The NIA claims
are therefore dismissed to that extent.
18 See also Seneca Nation of Indians v. New
York, 382 F.3d 245, 258 (2d Cir. 2004); Golden
Hill Paugussett Tribe of Indians v, Weicker, 39
F.3d S7, 56 (2d Cir. 1994); Catawba Indian Tribe
v. South Carolina, 718 F.2d 1291, 1295 (4th Cir.
1983), affd, 740 F.2d 305 (4th Cir. 1984) (en
banc), rev'd on other grounds, 476 U.S. 498, 106
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S. Ct. 2039, 90 L. Ed 2d 490 (1986); Epps v. An-
drus, 611 F.2d 915, 917 (Ist Cir. 1979) (per cu-
riam); cf. Montoya v. United States, 180 U.S. 261,
266, 21 S. Ct. 358, 45 L. Ed. 521, 36 Ct. Cl. S77
(1901).

Focus on the first. "To prove tribal status under the
Nonintercourse Act, an Indian group must show that it is
a body of Indians of the same or a similar race, united in
[*42] a community under one leadership or government,
and inhabiting a particular though sometimes il]-defined
territory." Golden Hill Paugussett Tribe of Indians v.
Weicker, 39 F.3d S1, 59 (2d Cir. 1994) (citations omit-
ted). Recall, however, that in this case the plaintiffs' trib-
al authenticity is hotly disputed, as another tribal group
claims that its members (and not the plaintiffs) comprise
the real Sand Hill Band. See supra note 4. Given this
factual dispute and the fact that the plaintiffs have either
(1) not yet begun the federal recognition process (which
would involve proving their tribal authenticity); or (2)
have only recently begun taking those steps, the BIA is
the proper forum to resolve these issues before any le-
gitimate analysis in this Court could be undertaken.

In 1832, Congress established within the Executive
Branch the office of Commissioner of Indian Affairs, and
delegated authority to that officer to oversee "all matters
arising out of Indian relations." 4 STAT. 564, § 1 (July 9,
1832), codified at 25 U.S.C. ~,¢ 1, 2. Two years later,
Congress granted the President authority to "prescribe
such rules and regulations as he may think fit, for carry-
ing into effect the various [*43] provisions of [any act]
relating to Indian affairs[.]" 4 STAT. 738, § 17 (June 30,
1$34), codified as amended at 25 U.S.C. § 9. In the same
act, Congress also established the Department of Indian
Affairs, predecessor to the BIA. See Golden Hill Pau-
gussett Tribe, 39 F.3d at 57; 4 STAT. 735-38 (June 30,
1984).

Almost 150 years later, the Department of the Inte-
rior exercised its regulatory authority by promulgating a
detailed administrative program known as the "federal
acknowledgement process," under which the BIA "rec-
ognize[s] American Indian tribes on a case-by-case ba-
sis." Golden Hill Paugussett Tribe, 39 F,3d at 57; see
also Miami Nation of Indians v. U.S. Dept of the Interi-
or, 2SS F.3d 342, 34S (7th Cir. 2001). Federal recogni-
tion bestows upon Indian tribes certain rights and privi-
leges. Chief among them are quasi-sovereignty and the
ability to acquire land (to be held in trust by the federal
government). See 25 C,F.R. ~ 151.3-4. When a tribal
group seeks formal recognition (by filing a letter of in-
tent with the BIA, and then later afull-fledged petition
for recognition), the BIA conducts a complex historical,
anthropological, and genealogical study to determine
whether the group [*44] is in fact a bona fide "Indian
tribe" warranting governmental recognition. See Golden

Page 12

Hill Paugussett Tribe, 39 F.3d at 57; 25 C.F.R. ~ 83.1, et
seq.

A tribal group seeking federal recognition must sat-
isfy seven mandatory criteria: (a) the group has been
identified as an American Indian entity on a substantially
continuous basis since 1900; (b) a "predominant portion
of the petitioning group comprises a distinct community
and has existed as a community from historical times
until the present"; (c) the petitioning group "has main-
tained political influence or authority over its members
as an autonomous entity from historical times until the
present"; (d) a copy of the group's present governing
document must be submitted, including its membership
criteria; (e) the petitioning group's "membership consists
of individuals who descend from a historical Indian tribe
or from historical Indian tribes which combined and
functioned as a single autonomous political entity"; ( fl
the group's membership is composed principally of per-
sons who are not members of any already-acknowledged
North American Indian tribe; and (g) neither the peti-
tioning group nor its members are the subject of con-
gressional [*45] legislation that has expressly precluded
their relationship with the federal government. 25 C.F.R.
§ 83.7; see also Miami Nation of Indians, 255 F.3d at
345-46. By its nature, this multifaceted inquiry is
fact-intensive and complex.

The plaintiffs fail to proffer in the SAC
non-conclusory facts explaining how they themselves are
the authentic lineal descendants entitled to assert NIA
claims pertaining to the sale of the Brotherton Reserva-
tion. Bald assertions that an entity is a "tribe" -- espe-
cially where, as here, competing groups assert mutually
exclusive claims of tribal membership -- are not suffi-
cient. See Shawnee Indians, 253 F.3d at S48 (rejecting
plaintiffs claim on motion to dismiss that BIA acted out-
side its authority when it denied tribal recognition; stat-
ing that the plaintiffs "argument assumes the very factual
issue at the heart of this litigation," and that plaintiff "can
only prevail on its contention if we accept its bare asser-
tion that it is the present-day embodiment of the Shaw-
nee Tribe"); cf. Twombly, SSO U.S. at SSS. In short, the
SAC is devoid of any specific allegations that would
permit the Court to draw a plausible inference that the
plaintiffs are who they [*46] say they are. Nor does the
complaint allege that the plaintiffs have ever petitioned
the BIA for federal acknowledgement. (The plaintiffs do
claim in their brief -- but without providing any factual
or contextual support -- that they initiated the BIA pro-
cess at some point in 2007. PI. Opp. to State Br. at 26.)
Given the factual dispute over the plaintiffs' ancestral
lineage, the BIA is better equipped than is this Court to
adjudicate these intricate matters. For the reasons that
follow, dismissal of the NIA claims is appropriate under
the doctrine of primary jurisdiction.
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The doctrine of primary jurisdiction "'applies where
a claim is originally cognizable in the courts, and comes
into play whenever enforcement of the claim requires
resolution of issues which, under a regulatory scheme,
have been placed within the special competence of an
administrative body."' MCI, 71 F.3d at 1103 (quoting
Create Bay Hotel &Casino v. Tose, 34 F.3d 1227, 1230
n.S (3d Cir. 1994)). In other words, the doctrine "applies
where the administrative agency cannot provide a means
of complete redress to the complaining party and yet the
dispute involves issues that are clearly better resolved in
the first instance [*47] by the administrative agency
charged with regulating the subject matter of the dis-
pute." Id. at IIOS (citation omitted). 19 "There is no fixed
formula for determining whether the doctrine of primary
jurisdiction applies and matters should be evaluated on a
case-by-case basis," Global Naps, Inc. v. Bell Atlan-
tic-New Jersey, Inc., 287 F. Supp. 2d 532, 549 (D.N.J.
2003) (Greenaway, J.).'0

19 See also CSX Transp. Co. v. Novolog Bucks
County, S02 F.3d 247, 253 (3d Cir. 2007) ("Pri-
mary jurisdiction is concerned with promoting
proper relationships between the courts and ad-
ministrative agencies charged with particular
regulatory duties,") (citations and internal quota-
tion marks omitted), cent. denied, 552 U.S. 1183,
128 S. Ct. 1240, 170 L. Ed. 2d 65 (2008);
Cheyney State College Faculty v. Hufstedler, 703
F.2d 732, 736 (3d Cir. 1983) (stating that the
doctrine applies when decisionmaking "is divided
between courts and administrative agencies [and]
calls for judicial abstention in cases where pro-
tection of the integrity of a regulatory scheme
dictates primary resort to the agency which ad-
ministers the scheme"); Golden Hill Paugussett
Tribe, 39 F.3d at SS-S9 ("Primary jurisdiction
applies where a claim is originally cognizable
[*48] in the courts, but enforcement of the claim
requires, or is materially aided by, the resolution
of threshold issues, usually of a factual nature,
which are placed within the special competence
of the administrative body.").
20 The Court has taken into account the four
factors listed by the Court in Global Naps, see
287 F. Supp. 2d at 549, and its analysis reflects
those queries. To the extent that the plaintiffs be-
lieve these factors comprise afour-element "test,"
see Pl. Opp, to State Br. at 26, they are not cor-
rect, as the court in Global Naps explicitly em-
phasizedthe flexible nature of the inquiry.

The Court recognizes "that tribal status for purposes
of obtaining federal benefits is not necessarily the same
as tribal status under the Nonintercourse Act." Golden
Hill Paugussett Tribe, 39 F.3d at 57; see also Joint Trib-
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al Council of Passamaquoddy Tribe v. Morton, 528 F.2d
370, 377 (1st Cir. 1975) ("There is nothing in the [NIAJ
to suggest that 'tribe' is to be read to exclude a bona fide
tribe not otherwise federally recognized."). And it is true,
as the plaintiffs advise, that the BIA lacks the ultimate
jurisdiction to resolve NIA claims. See Golden Hill
Paugussett Tribe, 39 F.3d at 57. [*49] Yet the issues of
Indian status for NIA purposes and Indian status under
the federal recognition program "overlap to a considera-
ble extent." Id. Especially so in this case. The antecedent
issue of the plaintiffs' tribal status is tightly intertwined
with their claim that the defendants have deprived them
(and not other alleged Sand Hill Indians) of personal
property rights. In other words, while a federal court
must adjudicate the NIA claim, here this Court cannot do
so due to the live dispute over the legitimacy of the
plaintiffs' ancestry. See Passamaquoddy Tribe, S28 F.2d
at 377 ("This is not to say that if there were doubt about
the tribal status of the Tribe, the judgments of officials in
the federal executive branch might not be of great sig-
nificance.") (emphasis added). Because an altogether
different group claims that it is the rightful Sand Hill

Band, whether the plaintiffs are an "Indian tribe" for NIA

purposes is an issue parallel with, if not identical to, the
federal government's failure (thus far) to recognize the
plaintiffs as an 'Indian tribe" under the administrative
scheme.

The Second Circuit's invocation of the primary ju-
risdiction doctrine in Golden Hill Paugussett [*50]
Tribe is on point and instructive. In that case, a tribal

group asserted a land claim pursuant to the Noninter-
course Act, claiming that an 1802 Connecticut land sale
violated the NIA. 39 F.3d at S4. The defendants argued
that the tribe could not assert NIA claims because it had
not been recognized by the Department of the Interior
(although a petition with the BIA had been filed), and the
district court agreed, dismissing the complaint for lack of
subject-matter jurisdiction. Id. at SS-S6. Though the
Second Circuit rejected the district court's dismissal on
standing and subject-matter jurisdiction grounds, it found
the doctrine of primary jurisdiction on stronger footing.

The court recognized the discrete difference between the
tribal status necessary to press a claim under the Nonin-
tercourse Act and the tribal status necessary for BIA
recognition. Nonetheless, the Second Circuit held that
the issues were close enough to warrant judicial defer-
ence to the primary expertise of the BIA. This Court
quotes at length Judge Cardamone's incisive analysis:

The primary jurisdiction doctrine
serves two interests: consistency and uni-
formity in the regulation of an area which
Congress has entrusted [*51] to a federal
agency; and the resolution of technical
questions of facts through the agency's
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specialized expertise, prior to judicial
consideration of the legal claims.

Federal courts have held that to prove
tribal status under the Nonintercourse Act,
an Indian group must show that it is "a
body of Indians of the same or a similar
race, united in a community under one
leadership or government, and inhabiting
a particular though sometimes ill-defined
territory." See, e.g., United States v. Can-
delaria, 271 U.S. 432, 442, 46 S. Ct. 561,
70 L. Ed. 1023 (1926) (quoting Montoya
v. United States, 180 U.S. 261, 266, 21 S.
Ct. 358, 45 L. Ed. 521, 36 Ct. Cl. 577
(1901))[.] The formulation of this stand-
ard and its use by the federal courts oc-
curred after Congress delegated to the
executive branch the power to prescribe
regulations for carrying into effect statutes
relating to Indian affairs ...and without
regard to whether or not the particular
group of Indians at issue had been recog-
nized by the Department of the Interior.. .

The Montoya/Candelaria definition
[for NIA purposes] and the BIA criteria
both have anthropological, political, geo-
graphical and cultural bases and require,
at a minimum, a community with a politi-
cal structure. The two standards overlap,
though [*52] their application might not
always yield identical results. A federal
agency and a district court are not like
two trains, wholly unrelated to one anoth-
er, racing down parallel tracks towards the
same end. Where a statute confers juris-
diction over a general subject matter to
an agency and that matter is a significant
component of a dispute properly before
the court, it is desirable that the agency
and the court go down the same track --
although at different times -- to attain the
statute's ends by their coordinated action.

Whether there should be judicial for-
bearance hinges therefore on the authority
Congress delegated to the agency in the
legislative scheme. The BIA has the au-
thority to prescribe regulations for carry-
ing into effect any act relating to Indian
affairs. Before the promulgation of the
acknowledgment regulations there did not
exist a uniform, systematic procedure to
determine tribal status within the Depart-
ment of the Interior. Therefore, deferral of
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the issue of tribal status was not required
nor would it aid a court in its determina-
tion. The Department of the Interior's cre-
ation of a structured administrative pro-
cess to acknowledge "nonrecognized" In-
dian tribes using [*53] uniform criteria,
and its experience and expertise in apply-
ing these standards, has now made defer-
ence to the primary jurisdiction of the
agency appropriate. In fact, the creation in
1978 of the acknowledgment process cur-
rently set forth in 25 C.F.R. Part 83 -- a
comprehensive set of regulations, the
BIA's experience and expertise in imple-
menting these regulations, and the flexi-
bility of the procedures weigh heavily in
favor of a court's giving deference to the
BIA....

The general notion of deference was
the philosophical basis for Justice Frank-
furter's opinion in Far East Conference v.
United States, 342 U.S. 570, 72 S. Ct. 492,
96 L. Ed. S76 (1952). There, in writing for
the Court, he explained that issues of fact
not within the ordinary ken of judges and
which required administrative expertise
should be resolved preliminarily by the
agency, which Congress has vested with
authority over the subject matter, even
though the ascertained facts later serve
"as a premise for legal consequences to
be judicially defined." Id. at 574. A court
should delay forging ahead when there is
a likelihood that agency action may ren-
der acomplex fact pattern simple or a
lengthy judicial proceeding short. Thus,
the judicial hand [*54] should be stayed
pending reference of plaintiffs claims to
the agency for its views. A federal court,
of course, retains final authority to rule on
a federal statute, but should avail itself of
the agency's aid in gathering facts and
marshalling them into a meaningful pat-
tern. As a consequence, under the present
circumstances, the BIA is better qualified
by virtue of its knowledge and experience
to determine at the outset whether Golden
Hill meets the criteria for tribal status.
This is a question at the heart of the task
assigned by Congress to the BIA and
should be answered in the first instance by
that agency. The BIA's resolution of these
factual issues regarding tribal status will
be of considerable assistance to the dis-
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trict court in ultimately deciding Golden
Hill's Nonintercourse Act claims.

Id. at 59-60 (emphasis added, some internal citations
omitted). Z'

21 Cf. also Shawnee Indians, 253 F.3d at
SSO-SI (afftrming dismissal of suit seeking fed-
eral recognition, and requiring exhaustion of ad-
ministrative efforts in the BIA before federal ad-
judication becomes appropriate); James v. U.S.
Dept of Health &Human Services, 824 F.2d
1132, 1138, 263 U.S. App. D.C. 152 (D. C. Cir.
1987) (same).

And so it is here, [*55] This Court is ill-equipped
to assess the anthropological, political, geographical,
genealogical, and cultural minutiae necessary to deter-
mine whether the plaintiff Sand Hill Band qualifies as a
tribe under the NIA, whether it deserves federal ac-
knowledgment, and whether the plaintiffs are in fact the
rightful successors of the Brotherton Indians. This is
especially true where, as here, the veracity of plaintiffs'
claim of tribal ancestry has been called into question by
the State Defendants and third parties. See Unalachtigo
Band of the Nanticoke Lenni Lenape Nation v. New Jer-
sey, 37S N,J. Super. 330, 867 A.2d 1222, 1231 (N.J. Su-
per. Ct. App. Div. 2005) (dismissing for lack of sub-
ject-matter jurisdiction NIA claim challenging the same
land transaction challenged here, and strongly suggesting
that the plaintiffs "first obtain a determination from the
BIA that the Unalachtigo Band constitutes an Indian
tribe directly descendant from the tribe of Indians who
lived on the Brotherton Reservation"). And, as noted,
still other groups have laid claim to the land now at is-
sue. See generally id.; Unalachtigo Band of the Nan-
ticoke Lenni Lenape Nation v. Corzine, No. OS-5710,
2008 U.S. Dist. LEXIS 108393 (D.N.J. May 20, 2008);
[*56] supra note 4. The competing land claims and the
competing claims to rightful membership in the Sand
Hill Band relegate this Court's institutional expertise far
behind that of the executive agency established precisely
to make these types of determinations.

And therefore, even had the Court rejected the State
Defendants' claim to immunity secured by the Eleventh
Amendment (which it has not), it would dismiss the
SAC's claims under the Nonintercourse Act based upon
these disputed ancestral issues, whose resolution would
first be required before a proper analysis of the NIA
claims could be undertaken. Because two coordinate
branches of government have promulgated a
well-developed scheme for answering these difficult
questions, it behooves this Court not to volunteer an-
swers in the first instance. 2Z
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22 Normally a court's invocation of the doc-
trine of primary jurisdiction compels referral of
the matter to the executive agency. See CSX, 502
F.3d at 253; Golden Hill Paugussett Tribe, 39
F.3d at 59-60. And had the Court rejected the
sovereign immunity arguments discussed above,
it would indeed have referred the matter to the
BIA for a threshold resolution of these issues. See
Global Naps, 287 F. Supp. 2d at 549-SO [*57]
(after holding that it had no subject-matter juris-
diction over two particular claims, stating that
even if it did it would defer under the primary ju-
risdiction doctrine and refer the matter to the ap-
propriate agency). Given the Court's Eleventh
Amendment holding, however, it makes no refer-
ral to the BIA in this case. The Court's primary
jurisdiction discussion here serves only as an ad-
ditional, independent reason why the NIA claims
are not properly before this Court.

C. Title VI

In Counts 3 and 9, the plaintiffs allege that the indi-
vidual State Defendants, in their personal capacities,
have violated their civil rights secured by Title VI of the
Civil Rights Act of 1964. The plaintiffs claim in Count 3
that the State Defendants "have failed to ensure a
non-discriminatory process by which all Indian Nations
can be given an opportunity to compete for a position on
[the New Jersey Commission on American Indian Af-
fairs], and be represented by that body directly." SAC P
143. They claim in Count 9 that the State Defendants
have "selectively discriminated against [them] by their
arbitrary and capricious selection process" to the Com-
mission. SAC P 187. The plaintiffs seek, in addition to
damages, [*58] injunctive relief requiring removal of
all representatives currently sitting on the Commission
and immediate appointment in their favor. Id. P 190. Z'

23 The SAC cites Ex Parte Young in seeking
injunctive relief. SAC PP 186, 189. As the State
Defendants correctly point out, however, resort to
Young is unnecessary here, for Congress has ab-
rogated Eleventh Amendment immunity in Title
VI cases. See Three Rivers Ctr, for Indep. Living,
Inc. v. Hous. Auth. of the City of Pittsburgh, 382
F.3d 412, 426 n. 14 (3d Cir. 2004) (quoting
Franklin v. Gwinnett County Pub. Sch., 503 U.S.
60, 72, 112 S. Ct. 1028, 117 L. Ed. 2d 208
(1992)); 42 u.s c. ~ 2000a-~.

Relevant here, Title VI provides that "[n]o person in
the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination



2010 U.S. Dist. LEXIS 66605,

under any program or activity receiving Federal financial
assistance." 42 U.S.C. § 2000d. The statute "provides for
federal funding to be terminated if an entity receiving
assistance fails to comply with its requirements." A. W. v.
Jersey City Pub. Sch., 486 F.3d 791, 804 (3d Cir. 2007)
(en banc); 42 U.S.C. ,¢ 2000d-I. Additionally, though it
contains no express [*59J private right of action, the
Supreme Court has found in the statute an implied pri-
vate right of action. See id. (citing Barnes v. Gorman,
S36 U.S. 181, 185, 122 S. Ct. 2097, 153 L. Ed. 2d 230
(2002)). To establish a prima facie Title VI violation, the
plaintiff must plead sufficiently (1) that there is racial or
national origin discrimination and (2) that the entity en-
gaging in discrimination is receiving federal financial
assistance. Baker v. Bd. of Regents of State of Kan., 991
F.2d 628, 631 (10th Cir. 1993)

The State Defendants argue that the plaintiffs im-
properly sued them in their individual capacities, because
Title VI claims may only be brought against organiza-
tions. While the Third Circuit has not squarely addressed
the issue in a precedential decision, Z^ the Sixth and
Eleventh Circuits have held that individual defendants
are not proper defendants under Title VI, because they
are not "program[s] or activit[ies]" receiving federal fi-
nancial assistance. See Shotz v. City of Plantation, 344
F.3d 1161, 1169 (11th Cir. 2003); Buchanan v. City of
Bolivar, 99 F.3d 1352, 1356 (6th Cir, 1996), superseded
by statute on other grounds, see Hernandez v, Attisha,
No. 09-2257, 2010 U.S. Dist. LEXIS 20235, at *8 (S.D.
Cal. Mar. S, 2010). [*60] Z' The Court agrees that indi-
viduals are not the proper defendants in a Title VI case.
To the extent Counts 3 and 9 seek relief against individ-
ual state officials for violations of Title VI, therefore, the
claims will be dismissed because those defendants do not
fall within the statute's scope. 26

24 But see Shannon v. Lardizzone, 334 F, Ap-
p'x 506, 508 (3d Cir. (2009) (per curiam) (not
precedential) ("Courts have held that, because Ti-
tle VI forbids discrimination only by recipients of
federal funding, individuals cannot be held liable
under Title VI. We agree with this reasoning.")
(internal citations omitted); cf. Emerson v. Thiel
College, 296 F.3d 184, 190 (3d Cir. 2002) (not-
ing that there is no individual liability under Title
IX of the Education Amendments Act of 1972,
which is substantially similar to Title VI).
25 Accord Taylor v. Altoona Area Sch. Dist.,
S13 F. Supp. 2d 540, SS8 (W. D. Pa. 2007);
Folkes v. N. Y. Coll. of Osteopathic Med. of N. Y.
Inst. of Tech., 214 F. Supp. 2d 273, 292 (E.D.N. Y.
2002); Steel v. Alma Pub. Sch. Dist., 162 F. Supp.
2d 1083, 1085 (W.D. Ark. 2001); Powers v. CSX
Transp., Inc., 105 F. Supp. 2d 1295, 1311-12
(S.D. Ala. 2000); Wright v. Butts, 9S3 F. Supp.
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1343, 1350 (M.D. Ala. 1996); [*61] Jackson v.
Kary Indep. Sch. Dist., 9S1 F. Supp. 1293, 1298
(S.D. Tex. 1996).
26 The State Defendants also argue that the Ti-
tle VI claims fail because the New Jersey Com-
mission on American Indian Affairs does not re-
ceive or distribute federal funding, a necessary
prerequisite for a Title VI claim. The SAC spe-
cifically alleges that the Commission receives
federal funding, see, e.g., SAC P 145, and the
plaintiffs have submitted documentation from the
State demonstrating that the Commission obtains
revenues in the amount of $ 150,000. See D.E. #
128-8. But the documentation plainly does not
establish that the Commission receives funds
from the federal government. Other publicly
available information suggests quite the opposite.
See Table, Office of Management &Budget,
New Jersey Department of the Treasury, Federal
Funds Appropriations, FY 2008-2009, at
D-12-13 (listing no federal funds appropriations
to the Commission of American Indian Affairs),
available at
http: //www, state. nj. us/treasury/omb/publications/
096udget/inde~r.shtml (last visited June 29, 2010).
Furthermore, the State Defendants have offered
to certify that the Commission receives no federal
funding. Def Rep. Br. at 20. Given [*62] the
Court's resolution herein, and the present proce-
dural posture, such a certification is unnecessary.
The Court will not address the funding issue in
greater detail at this time. The Court mentions it,
however, for completeness.

To the extent Counts 3 and 9 can be liberally con-
strued as claims against the proper defendants -- the State
of New Jersey or the Commission itself (and to the ex-
tent the SAC properly seeks injunctive relief against the
individual state officers) -- they fail as well. The plain-
tiffs have not "plead[ed] factual content that allows the
court to draw the reasonable inference that the [State
Defendants are] liable for the misconduct alleged." Igbal,
129 S. Ct. at 1949. Instead, Counts 3 and 9 (see SAC PP
141-46, 185-90), along with the SAC's background alle-
gations (see SAC PP 10-11, 15, 112-17), do little more
than assert in conclusory and threadbare fashion that the
defendants have, for instance, "colluded with the [Com-
mission] and the Indian entities represented therein, to
keep the plaintif~js] from being given representation on
that body[.]" Id. P 10.

The plaintiffs suggest that the Commission selection
process is discriminatory and arbitrary because the de-
fendants [*63] "have reserved appointment power to
themselves," SAC P 144, and because the defendants
have failed to "insure [sic] institution of a codified
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standard by which all Indian Nations can be selected for

representation." Id. But it is the very statute creating the
Commission that accords such appointment powers to

the Governor. See N.J. Stat. Ann. ,¢ 52:16A-53. Specifi-

cally, the statute prescribes that the Commission be

comprised of nine members: the Secretary of State (ex
officio) and eight tribal members. Id. Six of the members

must be appointed from the following three tribes (two
members per tribe): the Nanticoke Lenni Lenape Indians,

the Ramapough Mountain Indians, and the Powhatan

Renape Nation. Id. These members are to be recom-

mended by their respective tribes, and are "appointed by

the Governor ...with the advice and consent of the Sen-

ate." Id. The other two members must be members of the
"Intertribal People," that is, "American Indians who re-
side in New Jersey and are not members of the Nan-

ticoke Lenni Lenape Indians, the Ramapough Mountain

Indians, or the Powhatan Renape Nation, but are enrolled
members of another tribe recognized by another state or

the federal government." [*64] Id.

The complaint fails to allege why or how the State

Defendants have violated the federal statutory rights of

the plaintiffs by appointing, pursuant to the Commission

selection scheme -- persons other than the plaintiffs. If

the plaintiffs believe that the Internibal allotment and the

favored appointments of the three tribes specified by ~'
52:16A-53 is ill-advised or bad policy, their remedy is

with the Legislature. But such a belief does not in itself

establish discriminatory conduct actionable under Title

VI.2'

27 The plaintiffs intimate in their brief that the

statute itself "is discriminatory on its face." Pl.

Opp, to State Br. at 28. To the extent that the

plaintiffs challenge the validity of the statute it-

self, the Court does not consider the claim, as it

appears nowhere in the SAC. The SAC seeks re-
lief for the defendants' conduct, not the invalidity
of the statute.

Vague allegations that the individual defendants

"arbitrarily select members to the ...Commission .. .

with no regard for fairness," SAC P 116, that the selec-

tion process is "arbitrary and capricious," id., and that the

defendants have "selectively discriminated against the

[p]laintiffjs], id. P 111, "will not [*65] do." Twombly,

S50 U. S, at SSS. This Court is not obliged to accept as

fact a complaint's conclusory legal assertions where spe-

cific factual allegations do not rise above the speculative

level. Fowler, 578 F.3d at 210-11. The complaint here

does not explain what it is that the State Defendants have

done to "selectively discriminate" against the plaintiffs

(except that they have not, to date, appointed to the

Commission a person from the plaintiffs group), nor

does the SAC provide any detail why or how the selec-
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tion process under the statute is irrational. Rather, the
allegations of discriminatory conduct fundamentally are

"unadorned, the-defendant[s]-unlawfully-harmed-me
accusation[s]." Iqbal, 129 S. Ct. at 1949. Accordingly,

they fail on their face to state actionable Title VI claims.

Finally (and related to the point above), the com-

plaint fails to set forth the manner in which the plaintiffs

have been subjected to discrimination "on the ground of

race, color, or national origin." 42 U.S.C. ,¢ 2000d-1

(emphasis added). Instead, the plaintiffs complain only

that their members have not yet been chosen for repre-

sentation on the Commission. That fact alone, however,

is not discrimination [*66] based on a protected char-

acteristic. The plaintiffs take umbrage not at the reasons

the defendants have thus far failed to secure them repre-
sentation on the Commission. Their challenge, instead, is

to the end result in itself. Indeed, the plaintiffs' opposi-

tion brief says so expressly: "[T]he State individu-

als/officials ...failed to designate plaintiffs as a tribe

despite plaintiffs['] repeated requests for consideration."

Pl. Opp. to State Br. at 28. This does not meet the

Twombly/Igbal burden of alleging specific facts war-

ranting aplausible inference of discriminatory treatment.

Counts 3 and 9 will be dismissed. 28

28 The plaintiffs suggest in their brief that the
alleged Title VI violation is also actionable under

~ 1983. See Pl. Opp. Br. at 15. The Court disa-
grees. See A.W. v, Jersey City Pub. Sch., 486 F.3d
791, 804-OS (3d Cir, 2007) (en banc) (holding

that claims under § SO4 of the Rehabilitation Act,
which "adopts the schemes, rights and remedies"
of Title VI, are not also cognizable under §

1983); M.M.R.-Z. v. Commw, of Puerto Rico, 528

F.3d 9, 13 n.3 (1st Cir. 2008) ("Section 1983
cannot be used as a vehicle for .. .statutory

claims that provide their own frameworks for

[*67] damages."); Alexander v. Chicago Park
Dist., 773 F.2d 850, 856 (7th Cir. 1985) (holding

that that the remedial scheme in Title VI is com-

prehensive, and that Congress consequently did
not intend to allow violations of Title VI to be
remedied through ~' 1983); Bruneau v. S.
Kortright Cent. Sch. Dist., 163 F.3d 749, 7S6 (2d
Cir. 1998) (holding that Title IX, which is almost
identical to Title VI, is similarly comprehensive
and does not support claims under ~ 1983).

D. Sectdon 1983 and 1985 Claims

The Court has already dismissed Count 2 insofar as

it asserts claims under 42 U.S,C. ~~' 1983 and 1985

against the State of New Jersey, the New Jersey Com-

mission on American Indian Affairs, and the individual

State Defendants sued in their official capacities. It now
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dismisses the remainder of Count 2, i.e,, to the extent
asserted against the individual State Defendants in their
personal capacities.

At the outset, Count 2 fails to allege any specific
facts that would permit a plausible inference that any
individual State Defendant conspired with one or more
of the other individual State Defendants to deprive the
plaintiffs of any constitutional protection. See Lake v.
Arnold, 112 F.3d 682, 685 (3d Cir. 1997) [*68] ("[T]he
reach of section 1985(3) is limited to private conspiracies
predicated on 'racial, or perhaps otherwise class based,
invidiously discriminatory animus."' (quoting Griffin v.
Breckenridge, 403 U.S. 88, 102, 91 S. Ct. 1790, 29 L. Ed.
2d 338 (1971))); Romero-Barcelo v. Hernandez-Agosto,
75 F.3d 23, 34 (3d Cir. 1996) ("An actionable section
1985(3) claim must allege that (i) the alleged conspira-
tors possessed some racial, or perhaps otherwise
class-based, invidiously discriminatory animus, and (ii)
their alleged conspiracy was aimed at interfering with
rights ...protected against private, as well as official,
encroachment.") (internal citations and quotation marks
omitted). A complaint asserting a ~ 1985(3) claim will
not withstand a Rule 12(b)(6) motion by claiming only
that multiple defendants have conspired against the
plaintiff. See Romero-Barcelo, 75 F.3d at 34 ("The con-
spiracy allegation must identify an overt act."); accord
Slotnick v. Staviskey, 560 F.2d 31, 33 (1st Cir. 1977)
("Complaints cannot survive a motion to dismiss if they
contain conclusory allegations of conspiracy but do not
support their claims with references to material facts.").
And Count 2 does nothing more than that. See, e.g., SAC
[*69] P 137. To the extent that the SAC presses a cause
of action under 42 U.S.0 ~ 1985(3), therefore, it will be
dismissed.

For reasons identical to its dismissal of the plaintiffs'
Title VI claim, supra, the Court further holds that Count
2 fails to allege a violation of Due Process. Insofar as the
plaintiffs allege that the State Defendants have violated
their Fourteenth Amendment rights by refusing to ap-
point one of their own to the Commission, the plaintiffs
have failed to allege what process they were due in the
selection of Commission members, and how the defend-
ants withheld the same.

Finally, to the extent the plaintiffs assert a Due Pro-
cess challenge to the 1802 sale of the Brotherton Reser-
vation, that claim appears to be little more than a reca-
pitulation of the plaintiffs' Nonintercourse Act claim. See
SAC P 134 ("American Indians enjoy protected property
right[s,] especially in regard to reservation lands. At a
minimum this includes the right to have the sale or
transfer of title to such reservation land reviewed by the
Federal Government for sufficiency.") (emphasis added);
id. P 139 ("The [defendants] had (and have) fair warning
that the confiscation, sale, or disposal of protected

Page 18

[*70] Indian lands lies in the sole jurisdiction of the
United States government for congressional due process
review ....") Alleged violations of a congressional act,
however, may not be recast as constitutional transgres-
sions so easily. The Court has already rejected the NIA
claims,

In any event, the individual State Defendants are not
liable under ~ 1983 for a simpler, yet more fundamental
reason -- the challenged land sale occurred in 1802, two
centuries before the defendants' governmental affiliation.
As the Third Circuit has explained:

A defendant in a civil rights action
must have personal involvement in the al-
leged wrongs; liability cannot be predi-
cated solely on the operation of re-
spondeat superior. Personal involvement
can be shown through allegations of per-
sonal direction or of actual knowledge
and acquiescence. Allegations of partici-
pation or actual knowledge and acquies-
cence, however, must be made with ap-
propriateparticularity.

Rode v. Dellarciprete, 845 F.2d 1195, 1207 (3d Cir.
1986); accord Evancho v. Fisher, 423 F.3d 347, 353 (3d
Cir. 2005) (affirming dismissal of ~ 1983 claim for fail-
ing to allege with any detail the defendant's personal
involvement in the challenged actions). [*71] Because
the defendants could not possibly have had anything to
do with an early 19th-century land transaction, they
cannot be held personally liable under ,¢ 1983 for it.

The SAC fails to establish an actionable ~' 1983
claim. Count 2 will therefore be dismissed. 29

29 Count 11 asserts a direct constitutional
claim under Articles I and II of the Constitution.
SAC PP 196-201. This claim assails the defend-
ants' role in the procurement of and transacting in
the profits on the land formerly constituting the
Brotherton Reservation. Because this claim is de-
rivative of, and therefore necessarily depends on,
the legitimacy of the claims challenging the 1802
land sale, it fails too. Count 11 is dismissed.

E. Claim Under the Native American Graves Protec-
tion and Repatriation Act

The plaintiffs claim in Count 6 that the State and
County Defendants have violated the NAGPRA. Enacted
in 1990, "[t]he NAGPRA establishes rights of tribes and
lineal descendants to obtain repatriation of human re-
mains and cultural items from federal agencies and mu-
seums, and protects human remains and cultural items
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found in federal public lands and tribal lands," Romero v.
Becken, 256 F, 3d 349, 3S4 (Sth Cir. 2001); 25 U.S.C. ~
3002-3005.

Count [*72] 6 avers that the plaintiffs' "unique po-
sition as the successor heir of the Delaware, Raritan, and
Unami Indians entitles them to all the [r]ights, privileges,
benefits[,] and protections of the [NAGPRA]," SAC P

159, and that the defendants "have not complied with this

act and its provisions" by "retaining, disturbing, pos-
sessing, and refusing to return valuable ancestral remains

and cultural artifacts." Id. PP 160-61. Similarly, the
SAC's background allegations state only that the County
Defendants "are in possession of burial land and artifacts
belonging to [them,] in violation of .. ,the [NAGPRA],"

SAC P 7, and that the County Defendants have "sold,
purchased, and acquired lands, burial artifacts[,] and
other protected items that belong to [them,] in violation

of the [NAGPRA]." SAC P 18. This is insufficient. The

SAC provides no specific facts drawing a plausible pic-

ture as to what artifacts or remains the defendants have
unlawfully disturbed, confiscated, or retained, where
such artifacts or remains were discovered, or the manner

in which the defendants have violated the acts. Once

again, the conclusory allegation that "the defendants

have not complied with the Act" does not pass [*73]

muster.

Additionally, the NAGPRA grants district courts the

"authority to issue such orders as may be necessary to

enforce [its] provisions," id. ~ 3013, but the statute's

reach is limited to "federal or tribal land." Id. ,¢ 3002(a);

see also Romero, 2S6 F.3d at 354. "Federal land" is de-

fined as "any land other than tribal lands which are con-

trolled or owned by the United States[.]" 2S U.S.C. ,¢

3001(5), "Tribal land," in turn, "means ... (A) all lands

within the exterior boundaries of any Indian reservation;
(B) all dependent Indian communities; and (C) any lands

administered for the benefit of Native Hawaiians pursu-
ant to the Hawaiian Homes Commission Act[.]" 25
U.S, C. ~ 3001(1 S). Accordingly, a claim under the
NAGPRA fails when the land from which specified re-
mains or artifacts are uncovered is not federal or tribal

land. In Romero, the Court of Appeals for the Fifth Cir-

cuit affirmed a Rule 12(b)(6) dismissal of a NAGPRA

claim for this very reason:

Despite th[e] broad enforcement power
[that NAGPRA grants], the district court
correctly held that [the plaintiffs] claims
suffer from a fundamental flaw -- that the
human remains were found on municipal
rather than federal or tribal land. [*74]
By its plain terms, the reach of the
NAGPRA is limited to 'federal or tribal

lands.' 25 U.S.C. § 3002(a). It is undis-
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puted that the remains in this case were
found on the land of the City of Universal
City. The fact that the U.S. Army Corps
of Engineers, a federal agency, was in-

volved in a supervisory role with the
Texas Antiquities Commission does not
convert the land into 'federal land' within
the meaning of the statute.

Romero, 256 F.3d at 354 (emphasis added); see also W.

Mohegan Tribe and Nation of N. Y. v. New York, 100 F.

Supp. 2d 122, 125 (N.D.N.Y. 2000) ("NAGPRA governs

the disposition of Native American cultural items that are
'excavated or discovered on federal or tribal lands.' 25
U.S.C. § 3002(a). As this Court [has] concluded ..., the

Island [on which the items were alleged to have been

discovered] does not fall within the scope of NAGPRA's
jurisdiction since it is neither federal nor tribal land
within the statute's meaning."), vacated in part on other

grounds, 246 F.3d 230 (2d Cir. 2001).

Here, the plaintiffs have failed to allege that remains

or artifacts were discovered and removed from federal or

tribal lands, as defined. As the NAGPRA claim is as-

serted against every [*75] defendant, State and County,

it is impossible to divine from the conclusory allegations
why or how the land from whence the alleged artifacts

came meets those statutorily defined terms. The land that

underlay the 18021and transaction is not federally owned

or controlled, does not fall within the exterior boundaries

of an Indian reservation, and -- so far as the factual alle-

gations in the complaint go -- is not a dependant Indian

community. 30 Instead, the plaintiffs allege only that the

County Defendants "are in possession of burial land and

artifacts belonging to the plaintiff' in violation of

NAGPRA and that certain County Defendants "have

sold, purchased, and acquired lands, burial artifacts and
other protected items that belong to the plaintiff in viola-
tion" of the statute. Accordingly, because plaintiffs have
not pleaded facts properly invoking NAGPRA's protec-
tion, Count 6 is dismissed.

30 See 18 U.S.C. ~ 1151(b); United States v.

South Dakota, 665 F.2d 837, 839 (8th Cir. 1981).

F. 1758 Treaty of Easton

The claims based on the 1758 Treaty of Easton --

asserted in Counts 7, 8, and 13 -- remain. These claims

assert that the defendants have breached the 1758 com-

pact granting the Sand [*76] Hill Band plenary author-

ity over the fishing, hunting, and water rights appurte-

nant to the land formerly constituting the Brotherton

Reservation. Whether one accepts as fact the SAC's his-

torical account of the Treaty of Easton or another ver-
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Sion, see Unalachtigo Band of the Nanticoke Lenni Le-
nape Nation v. New Jersey, 37S N.J. Super. 330, 867
A.2d 1222, 1224-25 (N.J. Super. Ct. App. Div, 2005)
(recounting evolution of the 1758 Treaty of Easton and
the 1801 sale of the Brotherton lands), the state-law
breach-of-contract claims asserted in Counts 7, 8, and 13
fails for two independent reasons.

First, the Court agrees that the equitable doctrine of
laches eviscerates the plaintiffs' right to assert claims
under the compact. This case is, as the State Defendants
contend, controlled by City of Sherrill v. Oneida Indian
Nation, S44 U.S. 197, 12S S. Ct. 1478, 161 L. Ed. 2d 386

(2005). There, the Oneida Indian Nation sought to
reestablish Indian sovereignty over lands that once had
been subject to Indian control, then subsequently relin-
quished, and then many years later reacquired by the

tribe. The Supreme Court rejected the tribe's

re-established sovereignty argument, holding that the
doctrine of laches barred it:

The wrongs of which [the tribe] [*77]
complains in this action occurred during
the early years of the Republic. For the
past two centuries, New York and its
county and municipal units have continu-
ously governed the territory. The Oneidas
did not seek to regain possession of their
aboriginal lands by court decree until the
1970's. And not until the 1990's did [the
tribe] acquire the properties in question
and assert its unification theory to ground
its demand for exemption of the parcels
from local taxation. This long lapse of
time, during which the Oneidas did not
seek to revive their sovereign control
through equitable relief in court, and the
attendant dramatic changes in the charac-
ter of the properties, preclude [them] from
gaining the disruptive remedy it now
seeks.

Id. at 216-17; accord Cayuga Indian Nation v. Pataki,
413 F.3d 266, 277-78 (2d Cir. 2005).

Here, the plaintiffs seek possessory redress for an

alleged contractual violation that ripened, at the latest,

208 years ago. The grant of such relief would be disrup-
tive to say the least. As was the case in Sherrill and Ca-
yuga, much has happened in the interim. As a result of

the plaintiffs' "long delay in seeking equitable relief

against New [Jersey] or its local [*78] units" and the
"developments in [the area] spanning several genera-

tions," Sherrill, S44 U.S. at 221, the Court holds that the

doctrine of laches bars their claims.
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Second, the Appellate Division of the New Jersey
Superior Court rejected precisely this contract claim in
Unalachtigo Band of the Nanticoke Lenni Lenape Nation
v. New Jersey, 375 N.J. Super. 330, 867 A.2d 1222 (N.J.
Super. Ct. App. Div. 2005). In that case, the plaintiffs
asserted the same NIA claims that the plaintiffs in this
case assert (based on the same facts), but the Appellate
Division held that the NIA grants exclusive jurisdiction
to federal courts. 867 A.2d at 1227-30. It went on, how-
ever, to address the contractual claim asserted under the
Treaty of Easton. And it rejected the claim. See id. at
1229-30. The court held that the voluntary sale of the
Brotherton Reservation in 1801 (or 1802, according to
the plaintiffs) extinguished any contractual rights arising
from the 1758 compact:

In 1801, both parties to the contract
agreed, for valuable consideration, to re-
scind the following two portions of the
contract: (1) providing "it shall not be in
the power of the said Indians, or their
Successors," to sell any part of their in-
terest in [*79] the land, and (2) provid-
ing that the Commissioners would hold
the reservation in trust for the Indians and
their successors, forever.

Because the 1758 Act was a contract,
under State law the parties may modify,
abrogate, or rescind it. Both parties must
clearly assent to the change, and consid-
eration is generally required. There is no
question here that the Lenni Lenape not
only assented to the sale of their land, but
requested it, and the record reflects that
they received full value, without any de-
ception or overreaching.

When, at the request of the Indians,
the land was sold to other parties in
fee-simple absolute, the abnormal quali-
ties of Indian tenure were extinguished.
The Act of 1801 ... in effect rescinded
the conflicting provisions of the 1758 Act,
and modified the land rights associated
with the reservation to permit the reserva-
tion to be subdivided and sold to
non-Indians.

The provisions at issue do not exist
any longer; at least under State contract
law without considering the impact of the
federal Nonintercourse Act, Only by ap-
plication of the federal restraint on the
1801 reservation sale, does plaints'
specific performance State claim achieve
potential viability. [*80] In the absence
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of any federal restraint, plaintiffs would
not be entitled to specific performance of
the 1758 Act.

Id. at 1231 (emphasis added; internal citations and quo-
tation marks omitted).

The Court has found above that the plaintiffs' NIA
claims are not actionable. Accordingly, no "federal re-
straint" exists to undermine the Appellate Division's con-
tractual analysis of the Treaty of Easton. Whether or not
the Appellate Division's holding is binding on this Court,
see State Def Br. at 40, the Court agrees with it. Accord-
ingly, the claims based on the Treaty of Easton fail.

G. Summary

The following is a summary of the Court's disposi-
tion. Counts l and 4 -- asserting claims arising directly
out of the Constitution -- have been dismissed because ~
1983 is the exclusive vehicle for achieving redress
against a state officer for constitutional deprivations.
(Alternatively, those counts are subsumed by Count 2,
and fail on their merits.) Count 2 -- asserting claims un-
der ,¢~ 1983 and 1985 -- has been dismissed for two es-
sential reasons: (1) to the extent it is asserted against the
State of New Jersey, the New Jersey Commission on
American Indian Affairs, and the individual State De-
fendants [*81] in their official capacities, those de-
fendants are not "persons" under the statute and cannot
be held liable; and (2) to the extent it is asserted against
the individual State Defendants in their personal capaci-
ties, Count 2 fails to set forth sufficient factual allega-
tions permitting a plausible inference that the defendants
have violated the plaintiffs' federal constitutional or stat-
utory rights. Counts 3 and 9 -- asserting claims under
Title VI -- fail for similar reasons, and also because indi-
vidual persons cannot be held liable under the statute.

Counts 5, 7, 8, 11, 14, and 15 assert claims and seek
relief under the Nonintercourse Act, challenging the
1802 sale of the land formerly constituting the Brother-
ton Reservation. Those counts assert claims against the
State of New Jersey and one of its agencies, and are ac-
cordingly barred by the Eleventh Amendment. Alterna-
tively, even if they were not barred, the Court would
defer to the primary jurisdiction of the Bureau of Indian
Affairs to make complex determinations regarding the
plaintiffs' ancestral lineage,

Count 6, asserted against all defendants, fails be-
cause the SAC does not set forth sufficient factual matter
to permit a plausible [*82] inference that the defendants
have violated the NAGPRA. The remaining portion of
Count 6 has been withdrawn by the plaintiffs.
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Counts 10 and 12 have been withdrawn by the plain-
tiffs. Finally, Counts 7, 8, and 13 -- asserting contract
claims under the Treaty of Easton -- are dismissed under
the equitable doctrine of laches and on their merits.

H. Housekeeping

Two issues remain. First, the SAC makes reference
to alleged violations of the New Jersey Constitution,
although it does not allege them as independent counts.
See, e.g., SAC P 118. This Court has dismissed all claims
underlying its original federal-question jurisdiction, and
has addressed one state-law claim, as it is intertwined
with the federal claims. To the extent that the SAC can
be read to assert independent state-law claims arising
under the New Jersey Constitution, however, the Court
will decline to exercise supplemental jurisdiction over
them. See 28 U.S.C. ~ 1367(c); Carlsbad Tech., Inc. v.
HIF Bio, Inc., 129 S. Ct. 1862, 1866, 173 L. Ed. 2d 843
(2009) ("With respect to supplemental jurisdiction ..., a
federal court has subject-matter jurisdiction over speci-
fied state-law claims, which it may (or may not) choose
to exercise. A district [*83] court's decision whether to
exercise that jurisdiction after dismissing every claim
over which it had original jurisdiction is purely discre-
tionary.") (internal citation omitted).

Second, on June 16, 2010, the plaintiffs filed a mo-
tion [D.E. 168] to amend the complaint, seeking to file a
Third Amended Complaint. Pursuant to her earlier case
management order [D.E. 165], Magistrate Judge Shwartz
terminated the motion to amend without prejudice pend-
ing the disposition of the motions to dismiss [D.E. 173].
Pursuant to that order, and in accord with Fed. R. Civ, P,
I S(a)(2), the plaintiffs will be permitted to re-file their
motion to amend. The parties are directed to confer with
Judge Shwartz no later than July 9, 2010 for specific
instructions regarding motion practice.

V. CONCLUSION

For the foregoing reasons, the Court grants the mo-
tions to dismiss the Second Amended Complaint.

/s/ Katharine S. Hayden

KATHARINE S. HAYDEN

UNITED STATES DISTRICT NDGE

DATE: JUNE 30, 2010

ORDER

KATHARINE S. HAYDEN, SENIOR DISTRICT
JUDGE.

For the reasons stated in the opinion filed herewith,
and good cause appearing,
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It is on this 30th day of June, 2010, hereby ORDERED that plaintiffs shall be granted leave to

ORDERED the motions to dismiss [D.E. 97, 123] 
file a motion to amend the complaint pursuant to Fed. R.

the Second [*84] Amended Complaint [D.E. 88] pur- 
Civ. P. IS(a)(2); and it is further

suant to Fed. R. Civ. P. 12(b)(6) are GRANTED; and it ORDERED that the parties are directed to confer

is further with Judge Shwartz no later than July 9, 2010 for specif-

ORDERED that the Second Amended Complaint 
~c instructions regarding motion practice.

[D.E. 88] is DISMISSED; and it is further /s/ Katharine S. Hayden

KATHARINE S. HAYDEN

UNITED STATES DISTRICT NDGE
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OPINION

MEMORANDUM AND ORDER

JOSEPH F. BIANCO, District Judge:

Plaintiff the Shinnecock Indian Nation (the "Nation"
or "plaintiff'), brings this action against defendants Dirk
Kempthorne, Secretary of the Department of the Interior,

James E. Cason, Associate Deputy Secretary of the De-
partment of the Interior, and the United States Depart-
ment of the Interior (collectively, "Interior" or "defend-
ants"), pursuant to the Administrative Procedure Act, 5
U.S.C. § SS1 (the "APA"), arising from Interior's alleged
continuing refusal to acknowledge the federal Indian
tribal status of the Nation, as well as Interior's alleged
refusal to fulfill its trust obligations regarding the Na-
tion's land claim pursuant to the Indian Non-Intercourse
Act of 1834, 25 U.S.C. § 177 [*2] (the "NIA"),

In particular, the Nation's First Amended Complaint
asserts the following four APA claims against Interior:
(1) that Interior violated and continues to violate the
APA and the Due Process Clause of the Fifth Amend-
ment by refusing to acknowledge that the Nation is an
Indian tribe entitled to the substantive rights, protections,
and assistance flowing from that status under federal law,
and that such refusal constitutes a deprivation of valuable
property and other rights of the Nation and its members;
(2) that Interior violated and continues to violate the
APA and the NIA by continuing to deny the Nation's
request to Interior, in 2005, that Interior join in a land
claim filed by the Nation and, specifically, through Inte-
rior's refusal to investigate and take such action as may
be warranted under the circumstances with respect to this
land claim pursuant to the NIA; (3) that Interior violated
and continues to violate the APA and the Federally Rec-
ognized Indian Tribes Act of 1994, 25 U.S C. ~ 479a et
seq. (the "List Act"), by failing to include the Nation on
Interior's two most recently published lists of federal-
ly-recognized Indian tribes; and (4) that Interior violated
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and [*3J continues to violate the APA and the Federal
Acknowledgment Regulations, 25 C.F.R. 83 (the "Part
83 regulations") by unreasonably delaying Interior's de-
cision on the Nation's petition for federal acknowledg-
ment for many years.

The first and third claims are premised on the Na-
tion's contention that it has already been acknowledged
as an Indian tribe, in the past, by all three branches of
government. First, the Nation contends that Interior and
the Commission of Indian Affairs recognized the Nation
in 1915 and confirmed its recognition in reports from
1916 to 1958. Second, the Nation asserts that Congress
recognized the Shinnecock Indians, the Shinnecock In-
dian Reservation, and the Shinnecock Nation in 1948 and
1950 in legislation allocating federal, state, and tribal
jurisdiction over Indians and Indian Reservations in New
York State, Finally, the Nation argues that the 2005 de-
cision by the Honorable Thomas C. Platt in New York v.
Shinnecock Indian Nation, see 400 F. Supp. 2d 486
(E.D.N.Y. 2005), which found "that the Shinnecock In-
dians are in fact an Indian Tribe" as a matter of federal
common law under Montoya v. United States, 180 U.S.
261, 21 S. Ct. 358, 45 L. Ed. 521, 36 Ct. Cl. 577 (1991)
and United States v. Candelaria, 271 U.S. 432, 46 S. Ct.
561, 70 L. Ed. 1023 (1926), 400 F. Supp. 2d at 489,
[*4] has the legal effect of federal recognition equivalent
to recognition by Interior or Congress.

Defendants now move to dismiss the First Amended
Complaint pursuant to Rules 12(b)(1) and 12(b)(6) of the
Federal Rules of Civil Procedure. For the reasons set
forth below, with the exception of the Nation's "unrea-
sonable delay" claim under the APA, the claims must be
dismissed as a matter of law because there is no legal
basis for this Court to review the "recognition" issue un-
der the APA until there has been a final agency action
with respect to the petition. The issue of federal recogni-
tion of an Indian tribe is a quintessential political ques-
tion that, in the first instance, must be left to the political
branches of government and not the courts. In Article I,
Section 8 of the United States Constitution, our Founding
Fathers explicitly granted Congress the authority to reg-
ulate commerce with Indian tribes and Congress has
delegated general responsibility over matters pertaining
to Indian tribes to the Department of the Interior. Alt-
hough the Nation asserts that Congress recognized it as a
Tribe and established agovernment-to-government rela-
tionship in legislation over fifty years ago, [*5] that
legislation did no such thing. Similarly, although the
Nation points to evidence that it was recognized at some
point in the past by the Department of the Interior as an
Indian Tribe, it is undisputed that Interior does not cur-
rently recognize agovernment-to-government relation-
ship with the Nation and that its petition is still pending
with Interior. Therefore, it is not the role of the court to
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usurp the constitutionally-protected province of the po-
litically-elected branches of government by attempting to
address the merits of the recognition issue before the
Secretary of the Interior has acted.

Moreover, the 2005 court decision concluding that
the Nation was an "Indian Tribe" under the common law
standard does not, and cannot, alter this constitutional
equation. In other words, although the Court clearly had
the authority to determine the common law tribe issue for
purposes of deciding the limited issue before it, relating
to the proposed construction of a casino on Shinnecock
land, there is no legal authority for the proposition that
such a judicial decision in a particular case allows a tribe
to completely bypass the recognition procedure estab-
lished by the political branches [*6] and create a gov-
ernment-to-government relationship through judicial fiat.
In fact, in Golden Hill Paugussett Tribe of Indians v.
Weicker, 39 F.3d SI (2d Cir. 1994), the Second Circuit
specifically noted the following: "The Mon-
toya/Candelaria definition and the [Bureau of Indian
Affairs (the "BIA")] criteria both have anthropological,
political, geographical and cultural bases and require, at
a minimum, a community with a political structure. The
two standards overlap, though their application might
not always yield identical results." 39 F.3d at 59 (em-
phasis added). Therefore, the Court cannot interfere at
this juncture by reviewing the merits of the recognition
issue pending with the Interior, but rather must await the
outcome of that review. Accordingly, the first and third
claims under the APA must be dismissed because there
has not been a final agency action by Interior. The sec-
ond claim, relating to Interior's failure to investigate and
take action in connection with the Nation's 2005 land
claim litigation, is similarly defective and must be dis-
missed because there was no final agency action.

Of course, even though the Court cannot review the
merits of the recognition issue before [*7] Interior
reaches its decision, the Court does have authority under
the APA to review whether Interior has unreasonably
delayed its decision on that issue. In particular, as noted
above, the Nation has set forth detailed allegations in
support of their contention that the petition has been
pending for years with no action by Interior and that such
delay is "unreasonable" under the APA. These allega-
tions of complete inaction by Interior on the Nation's
petition for many years, without a clear explanation, cer-
tainly constitutes a plausible claim for "unreasonable
delay" that requires fizrther inquiry by the Court and sur-
vives amotion to dismiss. If the Nation is ultimately
successful on this "unreasonable delay" claim, the proper
remedy is not for the Court to make the recognition deci-
sion ahead of Interior, but rather to direct that Interior
make its decision within a certain, specified time frame.
Thus, dismissal of the Nation's fourth claim for "unrea-
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sonable delay" under the APA is unwarranted and the
parties will proceed with discovery on this issue, absent a
binding commitment by Interior to a specific, reasonable
timeframe for its final determination.

I. BACKGROUND

A. The APA and [*8] the Finality Principle

As stated supra, the Nation brought this lawsuit
pursuant to the APA. Under the APA, "[a] person suf-
fering legal wrong because of agency action, or adverse-
ly affected or aggrieved by agency action within the
meaning of a relevant statute, is entitled to judicial re-
view thereof." 5 U.S.C. ~ 702. Specifically, "[a]gency
action made reviewable by statute and final agency ac-
tion for which there is no other adequate remedy in a
court are subject" to such judicial review. S U.S.C. § 704.
Thus, as the Second Circuit has observed, a "plaintiff

may obtain judicial review of an action taken by an

agency only if (1) it constitutes agency action, a term of

art defined by the APA, and (2) the action was final."
Benzman v. Whitman, 523 F,3d 119, 132 (2d Cir, 2008)
(citations and quotation marks omitted). In particular, the

Second Circuit has explained that,

[u]nder the APA, an action is "final"
insofar as it is not a "preliminary, proce-
dural, or intermediate agency action or
ruling"; a ruling may be final whether or
not it may be subject to appeal or recon-
sideration "unless the agency otherwise
requires by rule and provides that the ac-
tion meanwhile is inoperative." [S U.S.C.
§ 704.] [*9] The "core question" for de-
termining finality is "whether the agency
has completed its decisionmaking process,
and whether the result of that process is
one that will directly affect the parties."

Lunney v. United States, 319 F.3d SSO, 554 (2d Cir.

2003) (quoting Dalton v. Specter, SI1 U.S. 462, 470, 114
S. Ct. 1719, 128 L. Ed. 2d 497 (1994)). Further, "the fi-
nality requirement of Section 10(c) of the APA, S U.S.C.
y~ 704, ... is to be interpreted in a pragmatic way, with
an eye toward protecting agencies from the disruption of
piecemeal appeals and toward insuring that judicial re-

view involves concrete disputes over meaningful inter-

ests, rather than abstract disputes over hypothetical gov-
ernmental actions." Nat'l Wildlife Federation v. Gold-

schmidt, 677 F.2d 259, 263 (2d Cir. 1982) (citations

omitted); see also Acquest Wehrle LLC v. United States,

No. 06-Cv 6S4C, 567 F. Supp. 2d 402, 2008 U.S. Dist.

LEXIS 47936, at *19 (W.D.N,Y. June 20, 2008) ("The

APA's explicit requirement that the agency action be

Page 3

'final' before the claim for review can be brought in fed-
eral court is jurisdictional, and serves several functions:
For example: It allows the agency an opportunity to ap-
ply its expertise and correct its mistakes, it avoids dis-
rupting the agency's [* 10] processes, and it relieves the
courts from having to engage in piecemeal review which
is at the least inefficient and upon completion of the
agency process might prove to have been unnecessary.")
(citation and quotation marks omitted).

B. The Constitutional, Statutory, and Regulatory
Framework for Federal Tribal Recognition

(1) The Authority of Congress and Its Delegation to
Interior

Article 1, Section 8 of the United States Constitution
grants Congress the authority to regulate commerce with
Indian tribes. See U.S. Const. Art. 1, ~ 8. Congress has
delegated implementation of its statutes dealing with
Indian affairs to Interior. See 43 U.S.C. ,¢ 1457. In par-
ticular, in 1832, "Congress established the position of
Commissioner of Indian Affairs (currently within the

Department of the Interior) and delegated to the Com-
missioner the authority to manage all Indian affairs."

Golden Hill, 39 F.3d at S7. "The Department of the Inte-
rior did not actively begin to engage in recognition de-

terminations until after the passage of the Indian Reor-
ganization Act of 1934. After passage of the Indian Re-
organization Act recognition proceedings were necessary

because the benefits created by it were made available
[* 11 ] only to descendants of 'recognized' Indian tribes."

Golden Hill, 39 F.3d at 57 (citation omitted) (quoting 2S
U.S.C. ~ 479). Interior is bound to publish in the Federal
Register "a list of all Indian tribes entitled to receive ser-
vices from the Bureau [of Indian Affairs (the "BIA")] by

virtue of their status as Indian tribes." 25 C.F.R. §

83.5(a); 25 U.S.C. ~ 479a.

(2) Petitioning for Federal Recognition

In 1978, Interior promulgated the Part 83 regula-

tions, which establishes the process for the review and
approval of petitions for acknowledgment of Indian

tribes. See 25 C.F.R, §§ 83.1-83.13; see also 43 Fed.
Reg. 39361 (1978); S9 Fed. Reg. 9280 (1994). According

to these regulations, the BIA's approval of a tribe's peti-

tion under Part 83 "is a prerequisite to the protection,
services, and benefits of the Federal government availa-
ble to Indian tribes by virtue of their status as tribes. Ac-
knowledgment shall also mean that the tribe is entitled to

the immunities and privileges available to other federally

acknowledged Indian tribes by virtue of their govern-

ment-to-government relationship with the United States
as well as the responsibilities, powers, limitations and

obligations of such [*12] tribes. Acknowledgment shall

subject the Indian tribe to the same authority of Congress
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and the United States to which other federally acknowl-
edged tribes are subjected." 25 C.F.R. 83.2.

(3) The Procedure for Petitions

Under the Part 83 regulations, Indian groups apply
for acknowledgment by filing a "documented petition"
that must provide "thorough explanations and supporting
documentation" demonstrating that the petitioner meets
the seven mandatory criteria set forth in the regulations.
See 25 C. F. R, ~,¢ 83.6(c), 83.7. The burden of proof is on
the petitioning group to submit evidence that establishes
each of the following seven criteria: (a) the petitioner has
been identified as an American Indian entity on a sub-
stantially continuous basis since 1900; (b) a predominate
portion of the petitioning group comprises a distinct
community from historical times until the present; (c) the
petitioner has maintained tribal political influence or
other authority over its members as an autonomous entity
throughout history; (d) a copy of the group's present
governing document or, in its absence, a statement de-
scribing in full its membership criteria and current gov-
erning procedure; (e) the group's [*13] membership
consists of individuals who descend from a historical

Indian tribe or from historical tribes which combined and
functioned as a single autonomous entity; (fl the mem-
bership of the petitioning group is composed principally
of persons who are not members of any other North
American Indian tribe; and (g) Congress has not ex-
pressly terminated or forbidden a Federal relationship
with the group. See id. § 83.7(a)-(~.

Upon receipt of a documented petition under the
regulations, the Assistant Secretary -- Indian Affairs
("AS-IA") reviews the petition and its supporting docu-
mentation and provides technical assistance regarding
additional research needed to support the petitioner's
claims, See id. ,¢ 83.10(b). Interested parties, such as the
relevant state governors and attorneys general, are pro-
vided notice of the petition and the opportunity to be-
come active participants in the process, along with other
third parties, such as local governments, other federally

recognized Indian tribes, and other non-recognized Indi-
an groups that might be affected by an acknowledgment
determination. See id, ~§ 83.1, 83.9.

Once AS-IA determines that the documentation in

the petition is adequate to permit [* 14] a full review,

the petition is considered "ready" for a full evaluation by

the AS-IA and is placed on the "Ready, Waiting for Ac-

tive Consideration" list (the "ready list"). See id. ~
83.10(d). The acknowledgment regulations specify that

"[t]he order of consideration of documented petitions

shall be determined by the date of the Bureau's notifica-
tion to the petitioner that it considers that the document-

ed petition is ready to be placed on active consideration."

See id.
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The actual evaluation of the petition and its evidence
under the regulatory criteria by the agency professional
staff occurs during "active consideration." During active
consideration, the AS-IA continues the review and pub-
lishes proposed findings in the Federal Register, See id.
~~ 83.100, (h). The proposed findings are preliminary
decisions as to whether the petitioning group meets the
regulatory criteria based on the documentation before the
agency at the time.

After issuance of notice in the Federal Register of
the proposed findings, there is a public comment period
of 180 days, with extensions granted for good cause. See
id. ~ 83.10(1). During this time period, the AS-IA pro-
vides informal and formal technical assistance, [* 15]
and petitioners and third parties may submit additional
arguments and evidence in support of, or in opposition
to, the proposed findings. See id. ~ 83.10(1), (j). Follow-
ing the close of the public comment period, the petitioner
has a reply period, during which it responds to comments
submitted during the public comment period. See id. ~
83.1 D(k).

Following consultation, id. ~ 83.10(1), the final
phase of active consideration begins. The OFA profes-
sional staff evaluates the evidence in the record, prepares

a summary of the evidence under the regulatory criteria
and recommends to the AS-IA whether the petitioner
meets the criteria. The AS-IA then issues a final deter-
mination on the status of the petitioner. See id. ~
83.10(!)(2). This determination is not deemed to be a
final and effective agency action, however, unless a pe-
riod of 90 days passes without the filing of a request for
reconsideration with the Interior Board of Indian Appeals
("IBIA"). See id. § 83.11(a)(2). If there is a request for
reconsideration before the IBIA, the IBIA may affirm or

vacate the final determination, or refer issues to the Sec-
retary of the Interior (the "Secretary") for further re-
sponse or evaluation. See [* 16] id, ~,¢ 83.11(e), (~.

C. The Nation's Federal Acknowledgment Petition

As stated supra, plaintiff has filed a petition with
Interior for federal tribal recognition pursuant to the Part
83 regulations. Set forth below are facts regarding the
history of this petition that are relevant to the instant mo-
tion. '

1 These facts are taken from the First Amended
Complaint ("Comp!," or the "complaint") and are
not findings of fact by the Court. The Court as-

sumes these facts to be true for the purpose of
deciding this motion and construes them in the

light most favorable to plaintiff, the non-moving

party.

(1) Facts Contained in the Complaint
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According to the complaint, the Nation filed a peti-
tion for federal tribal recognition in 1978. (Compl. P 3.)
Plaintiff alleges that, at the time it was filed, the petition
was "fourth in order of priority of consideration" based
on applicable regulations. (Compl. P 86.) Subsequently,
"for more than fifteen years the Department failed to take
any action" on the petition, including any notification to
the Nation of any obvious deficiencies or significant
omissions in the petition, (Compl. PP 88, 91), even
though the regulations in place at that time required the
[* 17] Interior to make such notification if applicable.
(Compl. P 88.)

In particular, the complaint states that, in 1994, Inte-
rior amended the regulations under which the Nation first
filed its petition. (Compl. P 92.) As a consequence, and
"[a]Ithough it had never withdrawn the petition and had
never been notified by the Department of any obvious
deficiencies or significant omissions in that petition," the
Nation filed another petition in September 1998. (Compl.
P 95.)

According to plaintiff, "[o]n or about December 22,
1998, the Department issued a Technical Assistance Let-
ter to the Nation, requesting additional information. The
Nation responded to the Technical Assistance Letter in
February 2003." (Compl. P 96.)

Plaintiff further alleges that, "[o]n or about Septem-
ber 9, 2003, the Department notified the Nation that it
deemed the Shinnecock Nation's acknowledgment peti-
tion 'ready' and awaiting active consideration." (Compl.
P 97.) However, "[o]n or about July 26, 2006, the De-
partment issued a second Technical Assistance Letter to
the Nation. The Nation responded to the second Tech-
nical Assistance Letter on or about November 22, 2006."
(Compl. P 98.)

According to the Nation, "[t]o date, nearly [* 18]
thirty years from the Nation's initial filing of its 1978
acknowledgment petition, and nearly nine years after the
filing of its supplemental 1998 acknowledgment petition,
the Department has not yet undertaken active considera-
tion of the Nation's Petition." (Compl. P 99.) Further,
plaintiff alleges that the "Department has advised the
Nation that it believes it may take as long as until the
year 2014 before the Department may make a final de-
termination on the Nation's Petition, without binding
itself even to this schedule," (Compl. P 99.)

(2) Facts That Developed After This Motion Was
Briefed

By letter dated May 23, 2008, after this motion was
fully briefed, defendants notified the Court of a new pol-
icy promulgated by Interior that would permit tribes that
meet certain criteria to bypass the regulatory priority
order described supra. Interior enclosed a letter it had
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sent to plaintiff, also dated May 23, 2008, informing
plaintiff that the Nation "is the only petitioner presently
on the 'Ready' list that might qualify under the new
waiver policy.... If the genealogical documentation so
indicates, the Shinnecock petition will be eligible under
this policy to be the top petition on the [*19] 'Ready'
list." (Letter from Carl J. Amman, dated May 23, 2008, at
2.) Interior further stated that, "[a]ssuming the genealog-
ical documentation indicates that the Shinnecock peti-
tioner is eligible for a waiver under this new policy, the
Department would anticipate placing the Shinnecock
petition on active consideration in the late fall of 2008."
(Letter from Carl J. Artman, dated May 23, 2008, at 2,)

Subsequently, in accordance with a request the
Court made during a conference on June 19, 2008, the
parties conferred regarding a potential time limit for the
remainder of the acknowledgment process and submitted
a letter regarding the status of these negotiations on Au-
gust 6, 2008. According to this letter, although defend-
ants agreed in theory to set a time limit for plaintiffs
petition, the parties could not agree as to the level of
"supervision and enforcement by the Court of Defend-
ants' compliance with the proposed timeframes." (Status
Letter, dated August 6, 2008, at 2.)

II. PROCEDURAL HISTORY

The Nation filed its initial complaint in this action
on September 14, 2006. Defendants moved to dismiss
this initial complaint on February 16, 2007, plaintiff re-
sponded on March 16, 2007, and [*20] defendants
submitted their reply on March 30, 2007. The Court held
oral argument on June 19, 2007 (the "June argument").
Following the June argument, and prior to any Court
decision on the pending motion, plaintiff requested an
opportunity to amend the initial complaint, which the
Court granted. On October 5, 2007, plaintiff filed its
First Amended Complaint, which is the subject of the
instant motion. On December 14, 2007, defendants
moved to dismiss the complaint. Plaintiff responded on
February 15, 2008, and defendants submitted their reply
on March 7, 2008. On April 18, 2008, the Court held oral
argument (the "April argument"). 2 By letters dated May
12, 2008 and May 23, 2008, the Nation and defendants,
respectively, provided supplemental documents to the
Court. Further, on August 6, 2008, at the Court's request,
the parties submitted the status report described supra.

2 By letter to the Court dated May 8, 2008, the
Nation requested leave to file a second amended
complaint. The Court granted such leave and
plaintiff filed a second amended complaint on
August 15, 2008. The parties are presently brief-
ing defendants' motion to dismiss the second
amended complaint, which raises two [*21] new
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claims that are wholly discrete from those at issue
on the instant motion, The Court will not, there-
fore, address herein the new claims contained in
the second amended complaint.

III. STANDARD OF REVIEW

"A case is properly dismissed for lack of subject
matter jurisdiction under Rule 12(b)(1) when the district
court lacks the statutory or constitutional power to adju-
dicate it." Makarova v. United States, 201 F.3d 110, 113
(2d Cir. 2000). In reviewing a motion to dismiss under
Rule 12(6)(1), the court "must accept as true all material
factual allegations in the complaint, but we are not to
draw inferences from the complaint favorable to plain-
tiffs." J.S. ex rel. N.S. v. Attica Cent. Schs., 386 F.3d
107, 110 (2d Cir. 2004) (citation omitted). Moreover, the
court "may consider affidavits and other materials be-
yond the pleadings to resolve the jurisdictional issue, but
we may not rely on conclusory or hearsay statements
contained in the affidavits." Id. (citations omitted). "The
plaintiff bears the burden of proving subject matter juris-
diction by a preponderance of the evidence." Aurec-
chione v. Schoolman Transp. Sys., Inc., 426 F.3d 635,
638 (2d Cir. 2005).

In reviewing a motion to dismiss [*22] under Rule
12(6)(6), a court must accept the factual allegations set
forth in the complaint as true, and draw all reasonable
inferences in favor of the plaintiff. See Cleveland v.
Caplaw Enters., 448 F.3d 518, 521 (2d Cir. 2006);
Nechis v. Oxford Health Plans, Inc., 421 F.3d 96, 100

(2d Cir. 2005). The plaintiff must satisfy "a flexible
'plausibility' standard, which obliges a pleader to amplify
a claim with some factual allegations in those contexts
where such amplification is needed to render the claim
plausible." Iqbal v. Hasty, 490 F.3d 143, 157-58 (2d Cir.
2007) (emphasis in original). "[O]nce a claim has been
stated adequately, it may be supported by showing any
set of facts consistent with the allegations in the com-
plaint." Bell Atlantic Corp. v. Twombly, SSO U.S. 544,
127 S, Ct. 1955, 1969, 167 L. Ed. 2d 929 (2007). The
Court does not, therefore, require "heightened fact
pleading of specifics, but only enough facts to state a
claim for relief that is plausible on its face." Id. at 1974.
Further, in reviewing a motion to dismiss under Rule
12(6)(6), "the district court is normally required to look
only to the allegations on the face of the complaint."
Roth v. Jennings, 489 F.3d 499, 509 (2d Cir. 2007). The
[*23] Court may only consider a document not appended
to the complaint if the document is "incorporated in [the
complaint] by reference" or is a document "upon which
[the complaint] solely relies and ... is integral to the
complaint," Id. (quoting Cortec Indus., Inc. v. Sum
Holding L.P„ 949 F.2d 42, 47 (2d Cir. 1991) (emphases
in original). Courts also "'routinely take judicial notice of
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documents filed in other courts ...not for the truth of
the matters asserted in other litigation, but rather to es-
tablish the fact of such litigation and related filings."'
Crews v. County of Nassau, No. 06-CV-2610 (JFB),
2007 U.S. Dist. LEXIS 6572, at *S n.2 (E.D.N.Y. Jan. 30,
2007) (quoting Kramer v. Time Warner Inc., 937 F.2d
767, 774 (2d Cir. 1991).

"A court presented with a motion to dismiss under
both Fed. R. Civ. P. 12(6)(1) and 12(6)(6) must decide
the 'jurisdictional question first because a disposition of a
Rule 12(6)(6) motion is a decision on the merits, and
therefore, an exercise of jurisdiction."' Coveal v, Con-
sumer Home Mortgage, Inc., No. 04-CV-4755 (ILG),
2005 U.S. Dist. LEXIS 25346, at *7 (E.D.N.Y. Oct. 21,
2005) (quoting Magee v. Nassau County Med. Ctr., 27 F.
Supp. 2d 154, 158 (E. D.N. Y. 1998)); [*24] see also
Rhulen Agency, Inc. v. Ala. Ins. Guar. Assn, 896 F.2d
679, 678 (2d Cir. 1990) (noting that a motion to dismiss
for failure to state a claim may be decided only after
finding subject matter jurisdiction).

IV. THE COURT PRESENTLY LACKS JURISDIC-
TION OVER CLAIMS ONE AND THREE BECAUSE
THESE CLAIMS POSE NON-JUSTICIABLE POLIT-
ICAL QUESTIONS AND INTERIOR HAS NOT
TAKEN "FINAL" ACTION ON THE NATION'S PE-
TITION UNDER THE APA

As stated supra, claims one and three of the com-
plaint allege that Interior violated and continues to vio-
late the Nation's rights by refusing to acknowledge that
the Nation is an Indian tribe under federal law and to
include the Nation on the list. Consequently, plaintiff
seeks "to compel inclusion of the Nation" on the list by
means of this lawsuit. (Comp]. P 2.)

Defendants, however, seek to dismiss claims one
and three on the grounds that the political question doc-
trine and the finality requirements of the APA preclude
judicial review of these claims at this time, prior to Inte-
rior's issuance of a final determination of plaintiffs fed-
eral tribal status. In response, plaintiff argues that the
political question doctrine does not bar the Nation's
claims because, "in [*25] fact, [the Nation] already has
been federally recognized as an Indian tribe" by all three
branches of government and, therefore, "is entitled as a
matter of law promptly to be placed" on the list. (Comp].
P 4.) Similarly, the Nation argues that any one compo-
nent of the alleged, previous tripartite recognition is suf-
ficient to create a legal obligation on the part of Interior
to place plaintiff on the list and, therefore, Interior's fail-
ure to do so qualifies as final agency action under the
APA. (Pl.'s Mem. at 23-24.) For the reasons set forth
below, the Court disagrees with plaintiff on both grounds
and concludes that the political question doctrine oper-
ates to preclude judicial review of claims one and three
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at this juncture because the factual and legal premise set
forth in the complaint for compelling federal recognition
fails as a matter of law under the circumstances of this
case. Thus, at this premature stage in the Nation's ad-
ministrative proceedings with Interior, i.e., prior to Inte-
rior's issuance of a decision on the Nation's petition that
is "final" for purposes of APA review, the Constitution
does not empower this Court to provide the relief plain-
tiff seeks and the Court [*26] will not, as plaintiff urg-
es, provide such relief by judicial fiat.

A. Legal Standard

As the Court sets forth below, and as the Second
Circuit has explicitly recognized, the issue of federal
recognition of an Indian tribe -- i. e., inclusion of an In-
dian tribe on the list for purposes of establishing, among
other things, agovernment-to-government relationship
with the United States -- is a political question that, in
the first instance, must be left to the political branches of
government and not the courts.

As the Second Circuit has explained,

the political question doctrine is a
function of the constitutional framework
of separation of powers. Although pru-
dentia] considerations may inform a
court's justiciability analysis, the political
question doctrine is essentially a constitu-
tional limitation on the courts. Just as
Congress may not confer jurisdiction on
Art. III federal courts to render advisory
opinions, or to entertain friendly suits, it
may not require courts to resolve political
questions, because suits of this character
are inconsistent with the judicial function
under Art. III. Thus, where adjudication
would force the court to resolve political
questions, the proper course [*27] for
the courts is to dismiss.

767 Third Avenue Assocs. v. Consulate General of So-
cialist Federal Republic of Yugoslavia, 218 F.3d 152,
164 (2d Cir, 2000) (citations and quotation marks omit-
ted). As the Second Circuit has also recognized, a "non-
justiciable" political question would ordinarily involve
one or more of the following factors:

[ 1 ] a textually demonstrable constitu-
tional commitment of the issue to a coor-
dinate political deparhnent; or [2] a lack
of judicially discoverable and manageable
standards for resolving it; or [3] the im-
possibility of being decided without an in-
itial policy determination of a kind clearly

for nonjudicial discretion; or [4] the im-
possibility of a court's undertaking inde-
pendent resolution without expressing
lack of the respect due coordinate
branches of government; or [5] an unusual
need for unquestioning adherence to a po-
litical decision already made; or [6] the
potentiality of embarrassment from mul-
tifarious pronouncements by various de-
partments on one question."
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Kadic v. Karadzic, 70 F.3d 232, 249 (2d Cir. 1995), cent.
denied 518 U.S. LOOS, 116 S. Ct. 2524, 135 L. Ed. 2d
1048 (1996) (quoting Baker v. Carr, 369 U,S. 186, 217,
82 S. Ct. 691, 7 L. Ed. 2d 663 (1962)).

Applying these principles against the constitutional,
statutory, [*28] and regulatory background the Court
described supra, the Second Circuit has held that federal
recognition of Indian tribes, i, e., recognition for the pur-
pose of obtaining the benefits described in the Rule 83
regulations, such as agovernment-to-government rela-
tionship with the United States, poses such a political
question for Congress -- or, by delegation, the BIA -- to
decide in the first instance, and for federal courts to re-
view pursuant to the APA only after a final agency de-
termination. See Golden Hill, 39 F.3d at 60 ("The BIA
has the authority to prescribe regulations for carrying
into effect any act relating to Indian affairs.... The De-
partment of the Interior's creation of a structured admin-
istrative process to acknowledge 'nonrecognized' Indian
tribes using uniform criteria, and its experience and ex-
pertise in applying these standards, has now made defer-
ence to the primary jurisdiction of the agency appropri-
ate."); see also Arakaki v. Lingle, 477 F.3d 1048, 1067
(9th Cir. 2007) ("[I]f the question before us were wheth-
er aremedy would lie against Congress to compel tribal
recognition, the answer would be readily apparent.... A
suit that sought to direct Congress to [*29] federally
recognize an Indian tribe would be nonjusticiable as a
political question.") (quoting Kahawaiolaa v. Norton,
386 F.3d 1271, 1275-76 (9th Cir. 2004)); Samish Indian
Nation v. United States, 419 F.3d 1355, 1372-73 (Fed.
Cir. 2005) ("To be sure, by adopting the acknowledg-
ment criteria the government voluntarily bound its pro-
cess within the confines of its regulations, subject to
APA review by the courts. But that limitation alters nei-
ther the commitment of the federal recognition determi-
nation to the political branches, nor the regard for sepa-
ration of powers that precludes judicial evaluation of
those criteria in the first instance. The political determi-
nation may be circumscribed by regulation, but it is still
a political act. The regulations create a limited role for
judicial intervention, namely, APA review to ensure that
the government followed its regulations and accorded
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due process. Thus, under the acknowledgment regula-
tions, the executive -- not the courts -- must make the
recognition determination.") (citations and quotation
marks omitted); Miami Nation of Indians of Indiana, Inc.
v. United States Dept. of the Interior, 255 F.3d 342,
347-48 (7th Cir. 2001), cert. denied [*30] 534 U.S.
1129, 122 S. Ct. 1067, IS1 L. Ed. 2d 970, 2002 U.S.
LEXIS 672 (2001) ("It comes as no surprise ...that the
action of the federal government in recognizing or failing
to recognize a tribe has traditionally been held to be a
political one not subject to judicial review.... But this
conclusion assumes that the executive branch has not
sought to canalize the discretion of its subordinate offi-
cials by means of regulations that require them to base
recognition of Indian tribes on the kinds of determina-
tion, legal or factual, that courts routinely make. By
promulgating [the Part 83 regulations] the executive
brings the tribal recognition process within the scope of
the [APA].") (citation and quotation marks omitted);
United Tribe of Shawnee Indians v. United States, 253
F.3d 543, SSO (10th Cir. 2001) ("We have indicated that
e~chaustion is required when, as here, a plaintiff attempts
to bypass the regulatory framework for establishing that
an Indian group exists as an Indian tribe.... "' [T]he
judiciary has historically deferred to executive and legis-
lative determinations of tribal recognition,"' and ... con-
tinuing such deference is justified by Congress' broad
power over Indian affairs.") (quoting Western Shoshone
Bus. Council v. Babbitt, 1 F.3d 1052, 1057 (10th Cir.
1993)); [*31 ] James v. United States Department of
Health and Human Services, 263 U.S. App. D,C. 152,
824 F.2d 1132, 1135 (D.C. Cir. 1987) ("Regulations
establishing procedures for federal recognition of Indian
tribes certainly come within the area of Indian affairs and
relations. Further, requiring exhaustion allows the De-
partment of the Interior the opportunity to apply its de-
veloped expertise in the area of tribal recognition. The
Department of the Interior's Branch of Acknowledgment
and Research was established for determining whether
groups seeking tribal recognition actually constitute In-
dian tribes and presumably to determine which tribes
have previously obtained federal recognition, see 2S
C.F.R. ~ 83.6(6). The Branch staffs two historians, two
anthropologists, and two genealogical researchers and
has evaluated some twenty petitions for federal ac-
knowledgment. It is apparent that the agency should be
given the opportunity to apply its expertise prior to judi-
cial involvement."); Puzz v. United States Dept. of Inte-
rior, No, C 80-2908, 1984 U.S. Dist. LEXIS 23096, at
*8-9 (N,D. Cal. 1984) ("[Q]uestions of the status of par-
ticular tribes are political questions that the courts ought
not undertake to resolve.") (citing [*32] Baker, 369
U.S. at 21 S-1 ~; see generally United States v. Holliday,
70 U.S, 407, 419, 18 L, Ed. 182 (1866) ("In reference to
all matters of this kind, it is the rule of this court to fol-
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low the action of the executive and other political de-
partments of the government, whose more special duty it
is to determine such affairs. If by them those Indians are
recognized as a tribe, this court [m]ust do the same. If
they are a tribe of Indians, then, by the Constitution of
the United States, they are placed, for certain purposes,
within the control of the laws of Congress.").

(2) Application

Here, as stated supra, plaintiff argues that the politi-
cal question doctrine does not preclude the Court from
"compelling" Interior to place the Nation on the list be-
cause all three branches of government have already
recognized the Nation as a tribe. However, for the rea-
sons set forth below, the Court wholly disagrees and
finds that the political question doctrine forecloses judi-
cial review of the Nation's federal tribal status at this
juncture.

(1) Alleged Congressional Recognition

Plaintiff first claims that Congress has already clas-
sified the Nation as afederally-recognized Indian tribe.
Specifically, plaintiff alleges [*33] that,

in 1948 and 1950, respectively, Con-
gress passed legislation granting New
York civil and criminal jurisdiction over
Indians on all Indian reservations in that
State, after having been expressly in-
formed by a Department official in con-
gressional hearings that the Indians and
the two Indian reservations on Long Is-
land, New York (which necessarily in-
cluded the Shinnecock Indians and the
Shinnecock Indian Reservation []), were
among the Indians and Indian reservations
in New York.

(Compl. P 7.)

In particular, the 1948 statute, entitled "Jurisdiction
of New York State over offenses committed on reserva-
tions within State," states:

The State of New York shall have ju-
risdiction over offenses committed by or
against Indians on Indian reservations
within the State of New York to the same
extent as the courts of the State have ju-
risdiction over offenses committed else-
where within the State as defined by the
laws of the State: Provided, That nothing
contained in this Act [this section] shall
be construed to deprive any Indian tribe,
band, or community, or members thereof,
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[ofJ hunting and fishing rights as guaran-
teed them by agreement, treaty, or cus-
tom, nor require them to obtain State fish
[*34] and game licenses for the exercise
of such rights.

25 U.S.C. § 232.

Further, the 1950 statute, entitled "Jurisdiction of
New York State courts in civil actions," states:

The courts of the State of New York
under the laws of such State shall have ju-
risdiction in civil actions and proceedings
between Indians or between one or more
Indians and any other person or persons to
the same extent as the courts of the State
shall have jurisdiction in other civil ac-
tions and proceedings, as now or hereafter

defined by the laws of such State... .

25 U.S.C. ~ 233. According to plaintiff, "[n]othing in the
language of the two bills indicates any intention that the
proposed legislation would not apply to the Shinnecock

Indian Reservation and the Shinnecock Indians."
(Compl. P 70.) Moreover, plaintiff argues that the legis-

lative history of these statutes demonstrates that they

applied to the Nation. (Pl.'s Mem. at 11.)' Thus, plaintiff

contends, Congress has already recognized the Nation
for purposes of, among other things, establishing a gov-

ernment-to-government relationship with the United
States and the Court should, therefore, compel Interior to
place the Nation on the list. For the reasons set [*35]
forth below, however, the Court rejects this argument

pursuant to well-settled principles of statutory construc-
tion.

3 Interior rebuts plaintiffs attempt to resort to

legislative history by noting that the fact that
Congress did not confer federal recognition on

the Nation in 1948 or 1950 is strongly supported
by a finding of a Congressional commission in

the mid-1970s that the Nation was not a recog-
nized Tribe. Specifically, defendants point out
that Congress created the American Indian Policy
Review Commission in 1975 in order to "conduct
a comprehensive review of the historical and le-
gal developments underlying the Indians' unique
relationship with the Federal Government in or-

der to determine the nature and scope of neces-
sary revisions in the formulation of policies and
programs for the benefit of Indians," including

"an examination of the statutes and procedures
for granting Federal recognition and extending

Page 9

services to Indian communities and individuals."
88 Stat. 1911, Section 2(3). In 1977, the Ameri-
can Indian Policy Review Commission issued its
"Final Report," which included a "Chart of
Available Information on Nonfederally Recog-
nized Indian Tribes." (See Defs.' Reply, Exh.

[*36] A.) The "Shinnecock Tribe: Southampton"
appears on this list. (Id.)

According to the Supreme Court, "canons of con-
struction are no more than rules of thumb that help courts
determine the meaning of legislation, and in interpreting

a statute a court should always turn first to one, cardinal

canon before all others. We have stated time and again
that courts must presume that a legislature says in a stat-

ute what it means and means in a statute what it says
there. When the words of a statute are unambiguous,
then, this first canon is also the last: judicial inquiry is

complete." Connecticut Nat'l Bank v. Germain, 503 U.S.
249, 2S3-S4, 112 S. Ct. 1146, 117 L. Ed. 2d 391 (1992)

(citations and quotation marks omitted); see also Estate
of Barbara Pew v. Cardarelli, S27 F.3d 2S, 30 (2d Cir.
2008) ("We first look to the statute's plain meaning; if
the language is unambiguous, we will not look farther.")

(citations and quotation marks omitted). Consequently,

as the Second Circuit has held regarding the limited role
of legislative history in statutory interpretation, "[w]hen

a statute's language is clear, our only role is to enforce
that language according to its terms. We do not resort to

legislative history to cloud a statutory [*37] text that is
clear even if there are contrary indications in the statute's
legislative history." Arciniaga v. General Motors Corp.,
460 F.3d 231, 236 (2d Cir. 2006), cent, denied 549 U.S.
1097, 127 S. Ct. 838, 166 L. Ed. 2d 667, 2006 U.S. LEX-

IS 9491 (2006) (citations and quotation marks omitted);

see also Green v. City of New York, 465 F.3d 65, 78 (2d
Cir. 2006) ("Statutory analysis begins with the text and
its plain meaning, if it has one. Only if an attempt to dis-
cern the plain meaning fails because the statute is am-
biguous, do we resort to canons of construction. If both
the plain language and the canons of construction fail to
resolve the ambiguity, we turn to the legislative histo-
ry.") (citations and quotation marks omitted); Lee v.
Bankers Trust Co., 166 F.3d 540, 544 (2d Cir, 1999) ("It
is axiomatic that the plain meaning of a statute controls
its interpretation, and that judicial review must end at the
statute's unambiguous terms. Legislative history and oth-
er tools of interpretation may be relied upon only if the
terms of the statute are ambiguous,") (citations omitted).

Here, the Court has carefully reviewed the statutes
that, according to plaintiff, constituted federal recogni-
tion of the Nation and finds that they [*38] plainly and
unambiguously do nothing of the sort. These statutes

relate, respectively, to New York State's jurisdiction over

crimes committed on Indian reservations and civil ac-
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tions involving Indian litigants. The statutes do not per-
tain to tribal recognition -- either explicitly or implicitly
-- nor do they even mention the Nation by name. Ac-
cording to the Supreme Court and the Second Circuit,
therefore, the Court should not -- and, thus, will not --
consult legislative history in order to strain these statutes
beyond their plain and unambiguous meaning. 4 As this
Court and other courts have warned, divorcing statutory
interpretation from the plain language of the text and
instead utilizing legislative history to somehow discern
Congressional intent is a precarious exercise by the
non-elected branch of government that could lead to re-
sults, including the creation of statutory rights, that were
never intended- by Congress, but rather simply repre-
sented misguided efforts by a court to glean such intent,
regardless of the plain text, from the murky waters of
legislative history, See, e.g., U.S. ex rel. Fullington v.
Parkway Hosp., Inc., 351 B.R. 280, 286 n.4 (E.D.N.Y.
2006) ("The Supreme [*39] Court has emphasized the
dangers in courts interpreting statutes by relying on re-
marks from floor debates or similar comments by law-
makers to discern legislative intent.") (citations omitted),

4 The Court is aware that plaintiff points to the
decision in Bess v. Spitzer, 4S9 F. Supp. 2d 191,
203-OS (E.D.N.Y. 2006), which noted that 2S
U.S.C. ,¢ 232 is the basis for New York State's
criminal jurisdiction over Shinnecock Indians, as
purported evidence of "the continued vitality of
the federal jurisdiction over and federal ac-
knowledgment of the Shinnecock Indian Nation. ,
.." (Pl.'s Mem, at 12.) Plaintiffs argument is un-
availing. The so-called "vitality" of federal crim-
inal jurisdiction over the Nation is not at issue
here. The key question is whether the federal
government has recognized the Nation for pur-
poses of obtaining particular government benefits
? such as agovernment-to-government relation-
ship with the United States ?not whether the fed-
eral government "acknowledge[s]" the existence
of the Nation's members for purposes of enforc-
ing state criminal laws. Bess, therefore, is wholly
inapposite.

In sum, although plaintiff argues that these statutes
in 1948 and 1950 reflect federal [*40] recognition of
the Nation by Congress, the plain and unambiguous lan-
guage of these statutes does no such thing and, thus, any
claim of federally-recognized tribal status based on such
statutes fails as a matter of law. 5

5 Thus, the Court need not consider plaintiffs
argument that the Nation's status was never "ter-
minated" by Congress and, therefore, the Court is
empowered to compel Interior to put the Nation
on the list. (Pl.'s Mem. at 12-13.) As described
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above, the plain and unambiguous language of
the statutes that purportedly conferred federal
tribal recognition demonstrate that Congress nev-
er accorded the Nation federal tribal status in the
first instance. The question of the Nation's "ter-
mination" by Congress -- and, relatedly, any ju-
risdiction this Court might have regarding such
termination, (see Pl.s Mem. at 20-23) -- is, there-
fore, logically irrelevant.

(2) Alleged Recognition by Interior

Second, as stated supra, the Nation also claims, as
with Congress, that Interior has previously classified
plaintiff as a federally recognized Indian tribe. The com-
plaint contains a summary of the historical evidence that
the Nation argues supports their position. For example,
plaintiff points [*41] to a letter dated December 26,
1914 from John R.T. Reeves of the Indian Office (which,
according to plaintiff, was a predecessor of the BIA), to
the Commissioner of Indian Affairs (the "1914 Reeves
Report"). (Compl. P 45.) The 1914 Reeves Report refers
to the Nation as a "tribe []." (Compl. P 47; Pl.'s Exh, C.)
As plaintiff points out, "[t]he 1914 Reeves Report also
reviews the status of each of the Indian reservations un-
der federal jurisdiction that he determined to exist in
New York, and included within that category the
'Shinnecock Reservation."' (Compl, P 48; see also Pl.'s
Ems. C.) Moreover, plaintiff notes that "the 1914 Reeves
report asserted the inalienability of lands possessed by
the New York Indians, including lands of the Shinnecock
Indians...." (Compl. P 49; see also Pl.'s Exh. C.) Ac-
cording to plaintiff, the 1914 Reeves Report thus demon-
strates that,

by no later than 1914, when the 1914
Reeves Report was prepared by the rep-
resentative of the Indian Office of the
Department of the Interior and submitted
to Congress, the Department acknowl-
edged the Shinnecock Indian Nation to be
among the Indian tribes then existing in
the State of New York that were subject
to federal [*42] jurisdiction and supervi-
sion, with their tribal lands subject to the
general restraint against alienation ac-
corded to Indian lands by federal law.

(Compl. P 5 1.) In addition, plaintiff points to various
annual reports and other documents issued by Interior,
generated as early as 1915, that refer to the Nation as an
Indian tribe or that may otherwise imply that the Nation
is an Indian tribe. (See, e.g., Compl. PP 52-56, 63, 66-68,
71.) For the reasons set forth below, however, plaintiffs
failure to obtain a final determination on the petition
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from the BIA precludes the Court from considering such
historical evidence of alleged prior Interior recognition,
particularly for the purpose of "compelling" Interior to
put the Nation on the list.

As a threshold matter, the Court notes that the Sec-
ond Circuit has not directly addressed whether historical
evidence of alleged prior recognition by Interior -- absent
formal recognition by the BIA pursuant to the Part 83
regulations and consequent inclusion on the list -- is suf-
ficient to "compel" Interior to undertake such formal
recognition. However, other courts have considered this
precise issue and have held that historical evidence of
such prior [*43] recognition is merely a factor to be
considered by the BIA, which must issue a final deter-
mination according to the Part 83 regulations prior to
judicial review.

For instance, in James v. United States Department
of Health and Human Services, the District of Columbia
Circuit considered a claim brought by members of the
Gay Head Indian Tribe who "sought an order directing
the Interior to place the Gay Heads on the list of recog-
nized tribes," 824 F.2d at 1135, based in part upon his-
torical evidence that the Executive Branch had already
demonstrated such recognition, id. at 1136-37. Interior
moved to dismiss the action because the Tribe had not
formally petitioned the BIA for federal recognition and,
therefore, had not obtained a final determination of the
issue in order to make it ripe for judicial review. Id. at
1135. The district court agreed with Interior and the
Tribe appealed. Id. In support of this appeal, the Tribe
argued, as does the Nation in the instant case, that

it would be redundant for them to ex-
haust administrative channels in an at-
tempt to obtain federal recognition be-
cause the Gay Heads have already been
recognized by the Executive Branch.
They note that if the Executive [*44]
Branch determines that a tribe of Indians
is recognized, that decision must be re-
spected by the Judicial Branch. Relying
on this line of authority, they conclude
that the Gay Head's recognition is locked
in and the court below had a duty to order
the Department of the Interior to place the
Gay Head Tribe on the list of federally
recognized tribes and therefore erred in
concluding that exhaustion of administra-
tive remedies was required.

Id. at 1137 (citations omitted). The District of Columbia
Circuit, however, rejected this argument, holding that
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the determination whether [the histori-
cal evidence the tribe supplied] adequate-
ly support[] the conclusion that the Gay
Heads were federally recognized in the
middle of the nineteenth century, or
whether other factors support federal
recognition, should be made in the first
instance by the Department of the Interior
since Congress has specifically authorized
the Executive Branch to prescribe regula-
tions concerning Indian affairs and rela-
tions. The purpose of the regulatory
scheme set up by the Secretary of the In-
terior is to determine which Indian groups
exist as tribes. That purpose would be
frustrated if the Judicial Branch made ini-
tial determinations [*45] of whether
groups have been recognized previously
or whether conditions for recognition
currently exist.

Id. at SS1 (citation omitted).

More recently, the Tenth Circuit had the opportunity
to consider an argument similar to that made by the Tribe
in James -- and by the Nation in the case at bar -- and
relied on James to arrive at the same conclusion as the
District of Columbia Circuit. Specifically, in United
Tribe of Shawnee Indians v. United States, the Tenth
Circuit reviewed the district court's dismissal of a tribe's
request to bypass the Part 83 regulations and have the
court compel inclusion on the list offederally-recognized
tribes where the tribe relied, in part, on "historical events
to assert that it was already federally recognized and that
it therefore need not exhaust administrative channels."
253 F.3d at 550-51. In affirming the district court's dis-
missal for lack of jurisdiction, the Tenth Circuit ex-
plained:

Determining whether a group of Indi-
ans exists as a tribe is a matter requiring
the specialized agency expertise the Court
considered significant in [McCarthy v.
Madigan, 503 U.S. 140, 112 S. Ct. 1081,
117 L. Ed. 2d 291 (1992)J. Moreover, the
judicial relief [the Shawnee Tribe] re-
quests would frustrate [*46] Congress'
intent that recognized status be deter-
mined through the administrative process.
Finally, e~chaustion "may produce a useful
record for subsequent judicial considera-
tion, especially in a complex or techni-
cally factual context." These factors argue
compellingly for requiring exhaustion.
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Id. at 1137 (citations omitted).

Similarly, in Burt Lake Band of Ottawa and Chip-
pewa Indians, the District of Columbia relied on James
and United Tribe of Shawnee Indians in rejecting the
efforts of the Burt Lake Band of Ottawa and Chippewa
Indians to compel the court to confer federal tribal
recognition prior to a final BIA determination, on the
grounds that historical evidence demonstrated previous
recognition by the Executive Branch in the form of trea-
ties:

As James and Shawnee demonstrate,
historical recognition by the Executive
Branch does not allow a defendant to by-
pass BIA, even if the recognition occurred
in a treaty. The fact that BIA's regulations
include separate fast tracking provisions
for groups claiming prior federal recogni-
tion makes all the more evident that fed-
eral recognition does not allow an entity
to completely bypass the BIA's recogni-
tion process. Accordingly, neither the
Treaty [*47] of Washington nor the
Treaty of Detroit excuses plaintiff from
exhausting its administrative remedies.

217 F. Supp. 2d at 79 (citations omitted).

The Court finds these cases to be persuasive author-
ity and, therefore, similarly holds that, although histori-
cal evidence of alleged prior federal recognition may be
relevant to the BIA during the administrative process, the
Court cannot consider such evidence absent a final de-
termination by the BIA of the Nation's status. 6 Such
premature consideration of historical evidence would
frustrate the intent of Congress that a tribe's status be
determined, in the first instance, by the Executive Branch
of government pursuant to the political question doctrine,
and would violate the finality requirements of the APA.

6 Thus, plaintiffs observation that the parties
"have seriously conflicting views about the
meaning and effect" of these historical docu-
ments, (PI.'s Mem. at 10 n.4), has no bearing on
the Court's analysis herein. As the courts in
James and United States Tribe of Shawnee Indi-
ans persuasively observed, a federal court is not
the proper forum to resolve such a conflict prior
to the BIA's issuance of a final determination.

(3) Alleged Federal [*48] Recognition by the Judi-
ciary

Page 12

Third, plaintiff argues that the judicial branch also
accorded the Nation federal recognition. Specifically, as
stated supra, plaintiff claims that such recognition was
accomplished in 2005 in the context of an unrelated
matter before Judge Platt -- subsequently reassigned to
the undersigned -- concerning the potential construction
of a casino on Shinnecock land (the "casino litigation").
As the Court sets forth below, however, the Second Cir-
cuit's holding in Golden Hill forecloses this argument. A
court decision cannot accomplish federal recognition of
an Indian tribe where the BIA has not yet issued a final
determination.

According to plaintiff, Judge Platt "'recognized' the
Shinnecock Nation as an Indian tribe within the meaning
of the List Act in his ruling on defendants' summary
judgment motion in the casino litigation. (Compl. P 115.)
In this ruling, Judge Platt first observed that the casino
litigation presented the question of whether the Nation
fell "within the umbrella of the Montoya v. United States,
180 U.S. 261, 21 S. Ct. 358, 45 L. Ed. 521, 36 Ct. Cl. S77
(1901) and Golden Hill, 39 F.3d S] line of cases and are
not obligated under present circumstances to seek or ob-
tain approval by the [*49] United States before pro-
ceeding to develop their properties." New York v.
Shinnecock Indian Nation, 400 F. Supp. 2d at 491. The
Court then held that "[t]he cases described above, begin-
ning with Montoya and continuing to the present, estab-
lish afederal common law standard for determining trib-
al existence that the Shinnecock Indian Nation plainly
satisfies." Id. at 492.

However, as set forth below, the Second Circuit in
Golden Hill squarely distinguished the "federal common
law" recognition reflected in Judge Platt's decision from
federal recognition pursuant to the Part 83 regulations,
described in detail supra. In particular, the Second Cir-
cuit held that such common law recognition is limited to
the inquiry into whether an Indian group is a "tribe" for
purposes of interpreting federal statutes, such as the NIA,
and is wholly separate from the federal recognition
plaintiff seeks to obtain by means of the instant lawsuit.

In Golden Hill, the Second Circuit considered claims
brought by the Golden Hill Paugussett Tribe of Indians
pursuant to the NIA, which, in essence, prohibits "the
sale by Indians of any land unless the sale was by public
treaty made under the authority of the United [*50]
States," 39 F.3d at 56. The district court had dismissed
the claims because the Golden Hill tribe had not been
federally-recognized by the BIA under the Part 83 regu-
lations. Id. at SS. The Second Circuit remanded the case,
explaining that the "Tribe's claim is not cognizable in the
first instance solely by the BIA. In fact, the BIA lacks the
authority to determine plaintiffs land claim. Regardless
of whether the BIA were to acknowledge Golden Hill as
a tribe for purposes of federal benefits, Golden Hill must
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still turn to the district court for an ultimate judicial de-
termination of its claim under the Nonintercourse Act."
Id. at S8. In particular, the Second Circuit premised its
holding on the different standards established for tribal
recognition under the NIA and the Part 83 regulations:

Federal courts have held that to prove
tribal status under the [NIA], an Indian
group must show that it is "a body of In-
dians of the same or a similar race, united
in a community under one leadership or
government, and inhabiting a particular
though sometimes ill-defined territory."
See, e.g., United States v. Candelaria, 271
U.S. 432, 442, 46 S. Ct. 561, 70 L. Ed.
1023 (1926) (quoting Montoya v. United
States, 180 U.S. 261, 266, 21 S. Ct. 358,
45 L. Ed. 521, 36 Ct, Cl. 577 (1901).
[*51 ] ...The formulation of this standard
and its use by the federal courts occurred
after Congress delegated to the executive
branch the power to prescribe regulations
for carrying into effect statutes relating to
Indian affairs, see 25 U. S, C. § 9, and
without regard to whether or not the par-
ticular group of Indians at issue had been
recognized by the Department of the Inte-
rior... .

***

The Montoya/Candelaria definition
and the BIA criteria both have anthropo-
logical, political, geographical and cultur-
al bases and require, at a minimum, a
community with a political structure. The
two standards overlap, though their ap-
plication might not always yield identical
results. A federal agency and a district
court are not like two trains, wholly unre-
lated to one another, racing down parallel
tracks towards the same end. Where a
statute confers jurisdiction over a general
subject matter to an agency and that rnat-
ter is a significant component of a dispute
properly before the court, it is desirable
that the agency and the court go down the
same track -- although at different times --
to attain the statute's ends by their coor-
dinated action.

39 F.3d at 59. In sum, the Second Circuit explicitly rec-
ognized [*52] the distinction between federal recogni-
tion and recognition under the common law.'
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7 As a matter of law, therefore, the Court re-
jects plaintiffs argument that, "[o]nce an Indian
tribe has been determined to exist and to fall
within the purview of federal legislation or feder-
al common law protecting Indian tribes generally,
effectively the tribe has been federally recog-
nized, even though the initial determination was
only for a discrete, limited purpose." (Pl.'s Opp.
at 15.) As the Court explains infra, the Second
Circuit's holding in Golden Hill directly fore-
closes this argument by drawing a clear distinc-
tion between federal recognition and recognition
under the common law, and by explaining that
the differing analyses for each form of recogni-
tion may also produce different results.

Here, to the extent plaintiff wishes to construe the
2005 decision to confer federal recognition upon the Na-
tion -- i. e., recognition for purposes of, among other
things, forming agovernment-to-government relation-
ship with the United States -- the Court would have had
no legal authority to do so in that litigation. Indeed, the
case presented the limited question of Montoya recogni-
tion -- i. e., common [*53] law recognition -- and,
therefore, the Court analyzed the Nation's status accord-
ing to this common law standard. 8 Thus, consistent with
the clear distinction between common law recognition
and federal recognition outlined in Golden Hill -- and in
keeping with the strictures of the political question doc-
trine, described supra -- the issue of federal tribal status
could not be determined by the Court in the course of the
casino litigation, including the 2005 court decision to
which plaintiff points. In other words, although the Court
could and did determine common law tribal status in
order to decide the issues presented in the casino litiga-
tion, that determination has no binding effect on the BIA
for purposes of determining federal tribal recognition
that would establish agovernment-to-government rela-
tionship. ~

8 Indeed, plaintiff appears to recognize that the
2005 court decision related to the common law
standard for recognition, acknowledging that the
Court in that decision "surveyed the record and
distilled from the overwhelming evidence the
Shinnecock Indian Nation's existence and rightful
status a determination as a matter of federal
common law that the Shinnecock Indians are
[*54] in fact an Indian tribe," (Pl.'s Mem. at 13
(citation and quotation marks omitted).)
9 Because the Court thus finds that the 2005
court decision could not confer federal tribal
recognition establishing a govern-
ment-to-government relationship -- but could on-
ly decide common law recognition as it related to
that lawsuit -- any argument by plaintiff that de-
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fendants are collaterally estopped from contesting
the issue of federal tribal recognition in the in-
stant action is similarly without merit.

The Court is aware that plaintiff refers to "Congres-
sional findings" contained in the List Act in an attempt to
demonstrate that Congress has, in fact, empowered fed-
eral courts to determine the issue of federal tribal recog-
nition prior to a final BIA determination. In particular,
plaintiff points to the following "Congressional finding"
in the List Act:

(3) Indian tribes presently may be rec-
ognized by Act of Congress, by the ad-
ministrative procedures set forth in Part
83 of the Code of Federal Regulations . .
.; or by a decision of a United States
Court.

25 U.S.C. ~' 479a (Congressional findings). For the rea-
sons set forth below, that argument is without merit.

As a threshold matter, the Court recognizes [*55]
that, "[n]ormally, congressional findings are entitled to
much deference. Thompson v. Colorado, 278 F.3d 1020,
1033 (10th Cir. 2001), cert. denied 535 U.S. 1077, 122 S.
Ct. 1960, 152 L. Ed. 2d 1021, 2002 U.S, LEXIS 3597
(2002) (citing Walters v. Nat'l Assn of Radiation Survi-
vors, 473 U.S. 305, 330 n.12, 105 S. Ct. 3180, 87 L. Ed.
2d 220 (1985)). However, as courts routinely note, a
Congressional finding does "not create a substantive
right." J. P, v. County Sch. Bd. of Hanover County, VA,
447 F. Supp. 2d 553, 573 (E.D. Va. 2006); see, e.g.,
Pennhurst v. Halderman, 4S1 U.S. 1, 19, ]01 S. Ct. 1531,
67 L. Ed. 2d 694 (1981) (explaining that a Congressional
finding "is too thin a reed to support the rights and obli-
gations read into it by the court below"). Here, plaintiff
urges the Court to determine that Congress intended to
create a significant substantive right -- namely, the right
to obtain federal tribal status through the federal courts in
the absence of a final agency determination under the
APA -- but failed to include language referring to that
right in the primary text of the statute itself. 10 The Court
will not read such a significant, affirmative right into a
statute, the actual language of which makes no reference
to cloaking the judiciary with the co-equal role of the
political branches [*56] in the federal recognition pro-
cess. "

10 Specifically, the List Act states that Interior
must "publish in the Federal Register a list of all
Indian tribes which the Secretary recognizes to be
eligible for the special programs and services
provided by the United States to Indians because
of their status as Indians." 25 IISC § 479a-1
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(emphasis added). Thus, the text of the List Act
solely refers to recognition by Interior -- not the
judiciary.
11 Of course, the courts do have authority to
review these determinations under the APA after
the BIA's final determination.

Moreover, although plaintiff again urges the Court
to also resort to legislative history, including statements
by Senators, to find the existence of such a power by the
Courts, the Court again declines to do so and, instead,
will rely on the text of the statutory language, which
confers no power on the judiciary to bypass the elaborate
federal recognition process through the Executive
Branch that had existed for years, pursuant to federal
regulations. In short, the "Congressional findings" in the
List Act do not confer upon federal courts the authority
to review a tribe's federal status for federal recognition
purposes prior [*57] to the BIA's final determination.

Indeed, the very purpose of the Part 83 regulations
(which Congress clearly did not disturb with the passage
of the List Act) was, among other things, to remedy the
piecemeal system of recognition that had existed previ-
ously, which included ad hoc recognition of tribes after
courts found tribal status to exist for purposes of a par-
ticular case. See Kahawaiolaa, 386 F, 3d at 1273
("[P]rior to the late 1970's, the federal government rec-
ognized American Indian tribes on a case-by-case basis.
In 1975, Congress established the American Indian Pol-
icy Review Commission to survey the current status of
Native Americans. The Commission highlighted a num-
ber of inconsistencies in the Department of Interior tribal
recognition process and special problems that existed
with non-recognized tribes. As a result, in 1978, the De-
partment of Interior exercised its delegated authority and
promulgated [the Part 83 regulations] establishing a uni-
form procedure for acknowledging American Indian
tribes.") (citations and quotation marks omitted). This
historical context for the Congressional findings is con-
sistent with "The Official Guidelines to the Federal Ac-
knowledgment Regulations, [*58] 25 CFR 83," which
plaintiff provided to the Court by letter dated May 12,
2008. These Guidelines explain that, "before 1978, re-
quests from Indian groups for Federal acknowledgment
as tribes were determined on an ad hoc basis. Some
tribes were acknowledged by Congressional action. Oth-
ers were done by various forms of administrative deci-
sion within the Executive Branch of the Federal Gov-
ernment, or through cases brought in the courts." The
Court is aware that these Guidelines also state that the
"federal courts have the power to acknowledge tribes
through litigation." These generalized references in the
Guidelines, which are similar to the Congressional find-
ings in the List Act, appear to simply be a reflection of
the historical practice of the political branches -- prior to
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establishing any regulations, criteria, or procedures for
recognition -- to adopt on an ad hoc basis judicial deter-
minations of tribal status resulting from a particular liti-
gation. This historical practice of the political branches
relying on such court decisions, however, does not lead
to the conclusion that courts possess this inherent power;
to the contrary, no constitutional or statutory provision
provides such [*59] authority. Thus, when the Depart-
ment of the Interior (with power delegated by Congress)
chose to abandon this practice of relying on ad hoc judi-
cial determinations of recognition and, instead, created a
clear process for federal recognition through the Execu-
tive Branch, courts had no power to disregard such pro-
cess. See Western Shoshone Business Council, 1 F.3d at
1056 ("[W]e conclude that the limited circumstances
under which ad hoc judicial determinations of recogni-
tion were appropriate have been eclipsed by federal reg-
ulation."). As the Court recognized in Western Shoshone
Business Council, courts that failed to defer questions of
federal tribal recognition to Interior did so prior to or
immediately following passage of the this regulatory
process:

Other relatively recent cases in which
courts did not defer to the Department's
acknowledgment procedures either pre-
date the regulations entirely, see Joint
Tribal Council of the Passamaquoddy
Tribe v. Morton, 528 F.2d 370 (1st Cir.
1975), or were decided only shortly after
the regulations were promulgated, see
Mashpee Tribe v. New Seabury Corp.,
592 F.2d 575, 581 (1st Cir. 1979) ("the
Department does not yet have prescribed
procedures [*60] and has not been called
on to develop special expertise in distin-
guishing tribes from other groups of In-
dians").

1 F, 3d at 1057. Relatedly, courts have observed that,
after passage of the regulations, it is abundantly clear
that the judiciary should not intervene before exhaustion
of the administrative procedures has taken place. See
James, 824 F.2d at 1138 ("We believe that the time for a
different conclusion has come; the Department has been
implementing its regulations for eight years. , .. Moreo-
ver, the factual record developed at the administrative
level would most assuredly aid in judicial review should
the parties be unsuccessful in resolving the matter; in the
event that the dispute is resolved at the administrative
level, judicial economy will be served. All of these facts
weigh in favor of requiring exhaustion in this case."). In
fact, where courts have addressed the issue of tribal sta-
tus -- as in Golden Hill, discussed supra -- the inquiry
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was largely limited to application of specific statutes, and
was not meant to encompass recognition for purposes of
obtaining federal benefits, such as a govern-
ment-to-government relationship. See, e.g., Montoya,
180 U.S. at 270 (analyzing [*61] whether group of In-
dians was "tribe" for purposes of Indian Depredation
Act); Candelaria, 271 U.S. at 441 (analyzing whether
group of Indians was "tribe" for purposes of NIA). In-
deed, this distinction between federal tribal recognition
and judicial determinations for a particular case is per-
haps most apparent in cases where, after courts found
insufficient basis for tribal recognition in a particular
case, the BIA nevertheless conferred federal tribal status
on the same tribe. For instance, in Mashpee Tribe v.
Town of Mashpee, a jury found that plaintiff was not a
"tribe" for NIA purposes, see 447 F. Supp. 940 (D. Mass.
1978), aff d 592 F.2d 575 (1st Cir. 1979), but Interior
accorded plaintiff federal tribal status in 2007. 72 F.R.
8007 (Feb. 22, 2007). The same sequence of events
transpired in 1996 with respect to the Samish Indian
Tribe. See United States v, Washington, 641 F.2d 1368,
1374 (9th Cir. 1981) (affirming district court's finding
that group of Indians was not a tribe for purposes of
treaty rights); 61 F.R. IS825 (Apr. 9, 1996) (conferring
federal recognition on same group of Indians).

In sum, the Court rejects the Nation's argument that,
on the basis of alleged prior recognition [*62] by all
three branches of government, plaintiff may bypass the
political question doctrine. 'Z At this juncture, the APA
bars judicial review of claims one and three in the com-
plaint because Interior has not made a final determina-
tion of the Nation's federal tribal status. The Court will
not, by pure judicial fiat, provide relief made unavailable
to plaintiff at this juncture under the United States Con-
stitution. "See Burt Lake Band of Ottawa and Chippewa
Indians, 217 F. Supp. 2d at 79 (granting motion to dis-
miss claim brought by tribe seeking "to completely by-
pass the BIA's recognition process," where tribe argued
on basis of historical evidence that Executive Branch had
already conferred such recognition, because tribe had to
exhaust BIA's administrative process before obtaining
judicial review).

12 Relatedly, therefore, the Court rejects plain-
tiffs assertion, described supra, that Interior's
ongoing failure to put the Nation on the list in it-
self constitutes final agency action subject to the
Court's review at this juncture. The Court is
aware, as the Second Circuit recently confirmed,
that the APA "requires a reviewing court to
'compel agency action unlawfully withheld."'
Sharkey v. Quarantillo, No. 06-1397-cv, 541 F.3d
75, 2008 U,S. App. LEXIS 18793, at *16 (2d Cir.
Sept. 3, 2008) [*63] (quoting S U,S.C. ~'
706(1)). However, as •plaintiff explicitly recog-
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nized in its opposition papers, such review would
be available here only if Interior has "refus[ed] to
take action Interior is legally required to take."
(Pl.'s Mem. at 23.) Hence, plaintiffs argument is,
again, necessarily premised on its assertion that
the Nation has already been federally recognized
by all three branches of government and, there-
fore, that Interior is legally bound to place the
Nation on the list. As stated above, however, the
Court has rejected this assertion. Thus, plaintiff
has failed to demonstrate the existence of a final
agency action reviewable at this juncture under
the APA with respect to claims one and three.
13 By the same token, of course, the APA ena-
bles the Nation to obtain judicial review of its pe-
tition -- if necessary -- after obtaining a final de-
termination by Interior. As the Second Circuit has
held, "[w]e begin with the strong presumption
that Congress intends judicial review of adminis-
trative action." Sharkey, S41 F.3d 75, 2008 U.S.
App. LEXIS 18793, at *17 (citation and quotation
marks omitted). In keeping [*64] with the hold-
ing of the Second Circuit in Golden Hill and the
overwhelming number of other courts to consider
the question, however, the Court simply con-
cludes herein that it cannot undertake such review
at this juncture pursuant to the strictures of the
political question doctrine and the finality princi-
ple embodied in the APA.

V. THE COURT LACKS JURISDICTION OVER
CLAIM TWO BECAUSE INTERIOR HAS NOT
TAKEN A FINAL AGENCY ACTION REVIEWABLE
UNDER THE APA IN CONJUNCTION WITH THE
NATION'S 2005 LITIGATION REQUEST

As d€scribed supra, in claim two of the complaint,
the Nation challenges Interior's failure to investigate and
join in a land claim filed by plaintiff in 2005, in accord-
ance with Interior's alleged trust responsibilities to the
Nation under the NIA. As the Court sets forth below, this
claim is dismissed for lack of jurisdiction pursuant to the
APA because Interior did not take final agency action
with respect to this request.

The NIA states that "[n]o purchase, grant, lease, or
other conveyance of lands, or of any title or claim there-
to, from any Indian nation or tribe of Indians, shall be of
any validity in law or equity, unless the same be made by
treaty or convention entered into [*65] pursuant to the
Constitution." 2S U.S.C. ~ 177. In other words, as the
Court explained above, the NIA essentially prohibits "the
sale by Indians of any land unless the sale was by public
treaty made under the authority of the United States."
Golden Hill, 39 F.3d at S6. Further, the NIA "created a
trust relationship between the federal government and
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American Indian tribes with respect to tribal lands cov-
ered by the Act." Golden Hill, 39 F.3d at 56; see also
Joint Tribal Council of the Passamaquoddy Tribe v.
Morton, 528 F.2d 370, 379 (1st Cir. 1975) ("That the
Nonintercourse Act imposes upon the federal govern-
ment afiduciary's role with respect to protection of the
lands of a tribe covered by the Act seems to us beyond
question "). In addition, the Court recognizes that this
trust relationship entails a "corresponding federal duty to
investigate and take such action as may be warranted in
the circumstances." Joint Tribal Council of the Passa-
maquoddy Tribe, 528 F.2d at 379.

According to the complaint, the Nation filed suit on
June 15, 2005 in the Eastern District of New York, al-
leging that plaintiff ceded land to the Town of South-
ampton in 1859 without the consent of the United States
[*66] and, therefore, in violation of the NIA. (Compl.
PP72, 78.) "Subsequently, by letter dated December 20,
2005 "to the Secretary of the Interior and the Attorney
General of the United States, the Nation formally in
writing requested that the United States intervene as a
plaintiff in the 2005 Land Claim Lawsuit and bring suit
on behalf of the Nation seeking relief for the loss of the
Nation's lands in 1859 in violation of the [NIA]" (the
"2005 litigation request"). (Compl. P 79.)

14 This litigation related to the 2005 land claim
is distinct not only from the instant action, but
also from the casino litigation discussed supra.

Interior responded by letter dated February 13, 2006
(the "February 2006" letter). (Compl. P 80.) This letter,
which plaintiff attached to the complaint, states as fol-
lows:

At my meeting with you and your rep-
resentatives on January 19, 2006, you
discussed the Shinnecock petitioner's trib-
al status and I agreed to review certain
documents and analyses that you offered
to submit concerning this matter... .

With respect to your request for the
United States to intervene as a plaintiff to
assist the Shinnecock petitioner in its New
York land claim, you assert that the
[*67] United States is required to do so by
virtue of its trust obligation owed to the
Shinnecock and the [NIA]. The Depart-
ment disagrees. Presently, there is no es-
tablished trust obligation between the
United States and the Shinnecock peti-
tioner because the Department does not
consider the Shinnecock petitioner to be
an Indian tribe. Until the Deparhnent
evaluates the evidence through the ac-
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knowledgment process, the Department
does not know if your group meets the
regulatory criteria to be acknowledged as
an Indian. tribe.

While the Department must consider
any request by an Indian tribe to recom-
mend land claim litigation, the [NIA] does
not require the United States to intervene
in land claims litigation or to initiate such
litigation. Instead, the Department con-
siders requests to litigate in concert with
the Department of Justice. A host of fac-
tors are reviewed and considered by both
agencies in making such a decision. At
this time, the Department has yet to re-
ceive any historical records concerning
the merits of the land claim you allege.
United the Departments develop our own
records on the matter, it is premature to
consider intervention in your litigation.

As a threshold [*68] matter, defendants argue that
the principle stated in Shoshone-Bannock Tribes v. Reno,
312 U.S. App. D.C. 406, S6 F.3d 1476 (D.C. Cir. 1995)
-- namely, that "agency refusals to institute investigative
or enforcement proceedings are presumed immune from
judicial review. .", S6 F.3d at 1481 -- operates to
completely preclude judicial review over claim two in
this case. However, the Court need not decide that issue
because, even assuming arguendo that judicial review
over such refusals is generally permitted, the Court has
determined that it lacks jurisdiction over claim two pur-
suant to the APA because Interior never took final agen-
cy action on the 2005 litigation request.

Specifically, as the Court explained supra, only a
"final" agency action is judicially reviewable under the
APA. Here, after carefully reviewing the complaint and
the documents appended thereto, including the February
2006 letter, the Court concludes that Interior took no
judicially-reviewable final action with respect to the
2005 litigation request. In particular, although the Febru-
ary 2006 letter explicitly states Interior's intention to
consider the merits of the Nation's litigation request and
review any material the Nation submitted [*69] in sup-
port thereof, nowhere in the complaint does plaintiff al-
lege that the Nation either (1) supplied the factual docu-
mentation specifically requested by Interior, or (2) noti-
fied Interior that the Nation was refusing to submit such
additional documentation. 15 Under these circumstances,
it is beyond cavil that Interior had not completed its "de-
cision-making process" in satisfaction of the APA and,
thus, never took final action with respect to the 2005
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litigation request that the Court may review under the
APA. Pursuant to the APA, therefore, claim two in the
complaint is dismissed for lack of jurisdiction. 16

15 Moreover, to the extent plaintiff argues that
Interior was legally required to investigate the
2005 litigation request and failed to do so, thus
"withholding" agency action under the APA, the
Court rejects that assertion. In Passamaquoddy
Tribe -- a case upon which plaintiff relies heavily
in opposition to dismissal of count two of the
complaint -- the court emphasized that the trust
relationship entails a "corresponding federal duty
to investigate and take such action as may be
warranted in the circumstances," 528 F.2d at 379
(emphasis added), and, moreover, that "it would
[*70] be inappropriate to attempt to spell out
what duties are imposed by the trust relationship.
... It is now appropriate that the departments of
the federal government charged with responsibil-
ity in these matters should be allowed initially at
least to give specific content to the declared fidu-
ciary role," id. Thus, the court in Passamaquoddy
Tribe declined to hold that the government was
obligated to litigate on behalf of the Passama-
quoddy, holding merely that the government
"may not decline to litigate on the sole ground
that there is no trust relationship," id., in rejecting
a litigation request. Here, the Court similarly de-
clines, as a matter of law and under the circum-
stances of this case, to impose a legal duty upon
Interior to continue investigating a litigation re-
quest when the Nation refused to participate in
the investigation despite a written request for
specific records from Interior.
16 To the extent that plaintiff also bases claim
two on defendants' alleged failure to assent to a
separate litigation request the Nation made in
1978, such a claim would be dismissed on time-
liness grounds pursuant to 28 U.S.C. § 2401,
which provides asix-year statute of limitations
for suits [*71] against the United States. 28
U.S.C. ~2401(a).

VI. THE UNREASONABLE DELAY CLAIM SUR-
VIVES DEFENDANTS' MOTION

As stated supra, in claim four of the complaint, the
Nation alleges that Interior violated and continues to
violate the APA and the Part 83 regulations by unrea-
sonably delaying Interior's decision on the Nation's Fed-
eral Acknowledgment Petition for many years. Defend-
ants move to dismiss this claim on the grounds that Inte-
rior is complying with the regulations. Essentially, de-
fendants argue that the petition is not yet in "active con-
sideration" and, thus, Interior has no duty to evaluate it at
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this time. (Defs.' Mem. at 28.) However, after carefully
reviewing the complaint, the Court declines to hold at
this juncture -- i.e., before plaintiff has had the oppor-
tunity to conduct any discovery -- that Interior's failure to
issue a final determination on the Nation's petition for at
least ten years " is reasonable as a matter of law under
the circumstances of this case. As the Court sets forth
below, therefore, the Nation has alleged sufficient facts
to defeat defendants' motion to dismiss claim four. 18

17 As described supra, the Nation alleges that
it initially petitioned for recognition [*72] in
1978, but submitted a new petition in 1998 pur-
suant to revised regulations by Interior. Accord-
ing to Interior, because these revised regulations
"changed the provisions concerning the sequence
of processing documented petitions," (Defs.' Re-
ply at 8), the only relevant petition for purposes
of the instant motion is the second petition filed
in 1998. In fact, defendants also argue that the
Nation did not petition for recognition in 1978,
but merely made a litigation request. (Defs.' Re-
ply at 8.) In any event, even assuming arguendo
that the sole relevant period of alleged delay be-
gan in 1998, the Court has determined, as set
forth infra, that plaintiff has adequately alleged a
claim of unreasonable delay to survive a motion
to dismiss.
18 The Court rejects as a threshold matter,
however, plaintiffs argument that any unreasona-
ble delay the Nation has allegedly 3160 experi-
enced excuses plaintiff from completing the ad-
ministrative process for purposes of obtaining ju-
dicial review of the merits of the Nation's petition
for recognition, (see Pl.'s Mem. at 32-33); the ob-
stacles posed at this juncture by the APA's finali-
ty principle and the political question doctrine are
wholly separate [*73] from the question of un-
reasonable delay, See Burt Lake Band of Ottawa
and Chippewa Indians, 217 F. Supp. 2d at 79
(rejecting plaintiffs argument "that a party can
forego administrative remedies simply because it
believes the process is taking unreasonably
long").

A. Legal Standard

As the Second Circuit has recognized, "Section 6(b)
of the [APA] requires that an agency conclude proceed-
ings 'within a reasonable time."' Reddy v. Commodities
Futures Trading Comm'n, 191 F.3d 109, 120 (2d Cir.
1999) (quoting S U.S.C. ~' SSS(b)); see also Khdir v.
Gonzales, No. 07-cv-00908, 2007 U.S. Dist. LEXIS
82374, 2007 WL 3308001, at *6 (D. Colo. Nov. 6, 2007)
("Where ...there is no set deadline for an agency to
complete alegally-required action, the APA provides a
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requirement that it do so within a reasonable time.").
Consequently, as the Supreme Court has confirmed, the
APA provides that federal courts may "compel agency
action unlawfully withheld or unreasonably delayed."
Norton v, Southern Utah Wilderness Alliance, 542 U.S.
55, 62, 124 S. Ct. 2373, 159 L. Ed. 2d 137 (2004) (quot-
ing 5 U.S.C. ~ 706(1)). "Moreover, where delay of ad-
ministrative remedy is at issue, the lack of a final order
by the agency, which might otherwise engender a ques-
tion about ripeness, [*74] does not preclude this court's
jurisdiction." Muwekma Tribe v. Babbitt, 133 F. Supp, 2d
30, 34 (D.D.C. 2000) (citing TRAC, 750 F,2d at 75).

"Resolution of a claim of unreasonable delay is or-
dinarily acomplicated and nuanced task requiring con-
sideration of the particular facts and circumstances be-
fore the court." Mashpee Wampanoag Tribal Council,
Inc. v. Norton, 357 U.S. App. D.C. 422, 336 F.3d 1094,
1100 (D. C. Cir. 2003). In particular, in determining
whether an agency's delay is reasonable, courts consider
the following factors, known as the "TRAC factors":

(1) the time agencies take to make de-
cisions must be governed by a "rule of
reason"; (2) where Congress has provided
a timetable or other indication of the
speed with which it expects the agency to
proceed in the enabling statute, that statu-
tory scheme may supply content for this
rule of reason; (3) delays that might be
reasonable in the sphere of economic reg-
ulation are less tolerable when human
health and welfare are at stake; (4) the
court should consider the effect of expe-
diting delayed action on agency activities
of a higher or competing priority; (5) the
court should also take into account the
nature and extent of the interests preju-
diced by delay; [*75] and (6) the court
need not "find any impropriety lurking
behind agency lassitude in order to hold
that agency action is 'unreasonably de-
layed."'

Tummino v. Von Eschenbach, 427 F. Supp. 2d 212, 231
(E.D.N.Y. 2006) (citing In re Barr Laboratories, 289
U.S. App, D.C. 187, 930 F.2d 72, 74-75 (D.C. Cir. 1991)
and quoting Telecommunications Research &Action Ctr.
v. FCC, 242 U.S. App. D.C. 222, 750 F. 2d 70, 80 (D. C.
Cir. 1984) (hereinafter, "TRAC")); see also Loo v. Ridge,
No. 04-CV-5553, 2007 U.S. Dist. LEXIS 17822, at *14
and n.4 (E.D.N.Y. Mar. 14, 2007) (applying TRAC fac-
tors); Nat'l Resources Defense Council, Inc. v. Fox, 93 F.
Supp. 2d 531, 543-48 (S.D.N.Y. 2000) (same). The "issue
cannot be decided in the abstract, by reference to some
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number of months or years beyond which agency inac-
tion is presumed to be unlawful, but will depend in large
part ...upon the complexity of the task at hand, the sig-
nificance (and permanence) of the outcome, and the re-
sources available to the agency." Mashpee Wampanoag
Tribal Council, Inc., 336 F.3d at 1102 (remanding case
to district court, where plaintiff tribe alleged unreasona-
ble delay in the BIA's review of recognition petition,
because district court did not fully consider TRAC fac-
tors); see, [*76] e.g., Muwekma, 133 F. Supp. 2d at
32-33 (agreeing with plaintiff that Interior had unrea-
sonably delayed tribe's petition for federal recognition
after applying TRAC factors where petition had been
pending for approximately five years).

B. Application

Here, as described supra, the Nation alleges that its
petition has been pending without reasonable cause since
at least 1998, i, e., for approximately ten years, despite
plaintiffs compliance with Interior's Technical Assis-
tance Requests for additional information related to the
petition. In addition, the complaint alleges that Interior
has estimated that it may not issue a final determination
until 2014, and will not even bind itself to that time limit.
According to the complaint, the Nation's prolonged ab-
sence on the list has caused plaintiff not only substantial
economic harm, but has also deprived plaintiff from par-
ticipating in various government services to which feder-
ally-recognized tribes are entitled, including health, edu-
cation, housing, substance abuse, child, and family ser-
vices. (See Compl. PP 142-44.) After reviewing the alle-
gations in the complaint -- and particularly in light of the
highly fact-based, nuanced review required [*77] for
unreasonable delay claims according to the TRAC factors
-- the Court declines to conclude as a matter of law at the
motion to dismiss stage that Interior has been reasonable
in letting at least ten years elapse without issuing a final
decision on the Nation's petition. 19 The Nation has ade-
quately pled an unreasonable delay claim and, therefore,
defendants' motion to dismiss that claim is denied. 20

19 As discussed in greater detail supra, subse-
quent to briefing this motion, Interior promulgat-
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ed a new waiver policy that, according to de-
fendants, could render review of the unreasonable
delay claim unnecessary because the policy could
put the Nation at the top of the "Ready" list and
place them under active consideration in the late
fall of 2008. However, to date, despite the Court's
urging, the parties have been unable to resolve
the question of the Court's oversight regarding the
acknowledgment process, including the extent to
which any timetable agreed upon by the parties
would be binding on Interior. In light of the
Court's denial of Interior's motion to dismiss the
unreasonable delay claim, the Court will conduct
a telephone conference on October 7, 2008 at
4:30 p.m. in order [*78] to discuss these mat-
ters.
20 The Court notes that, to the extent the Na-
tion successfully demonstrates unreasonable de-
lay, the Court would not usurp the recognition
decision from Interior, but may require Interior to
adhere to a reasonable deadline for issuing a final
determination on the Nation's petition. See, e.g.,
Muwekma v. Norton, 206 F. Supp. 2d 1, 3
(D, D.C. 2002) (refusing to vacate prior order set-
ting deadline for BIA to issue final determination
on tribe's petition for federal recognition).

VII. CONCLUSION

For the foregoing reasons, defendants' motion to
dismiss the complaint is granted in its entirety pursuant
to Rules 12(b)(1) and 12(b)(6) of the Federal Rules of
Civil Procedure with the exception of claim four, The
parties shall have a telephone conference with the Court
on October 7, 2008, at 4:30 p.m., in order to discuss how
the "unreasonable delay" claim should proceed.

SO ORDERED.

JOSEPH F. BIANCO

United States District Judge

Dated: September 30, 2008

Central Islip, NY
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PRELIMINARY STATEMENT

Plaintiff, Nanticoke Lenni-Lenape Tribal Nation, seeks an

order compelling the State of New Jersey from denying or

repudiating claimed prior official recognition of the Plaintiff as

an authentic American Indian tribe of the State. As demonstrated in

this brief, the factual and legal predicate for this suit is

misguided. In any event, this case cannot proceed in state court

due to the political question doctrine. The recognition issues

raised here are political questions within the sole power of the

Legislature to determine.

In addition, the Court should dismiss the state law claims for

failure to state a claim. The state substantive due process claim

cannot proceed because Plaintiff cannot identify a protected

liberty or property interest in "continued" State recognition of an

American Indian tribe and has not plausibly alleged government

conduct that "shocks the conscience." Similarly, the procedural due

process claim fails as a matter of law because there is no

protected liberty or property interest derived from state law and

Plaintiff necessarily has failed to allege what process might be

due given that New Jersey has no statutory or administrative

standards or procedures for recognition of American Indian tribes.

In addition, the Equal Protection Claim should be dismissed because

Plaintiff does not allege that it has been treated differently than

1



other putative American Indian tribes or other similarly situated

groups.

Plaintiff's two common law claims should also be dismissed as

a matter of law. First, Plaintiff asserts that the State of New

Jersey should be equitably estopped from repudiating its earlier

claimed official recognition of the Plaintiff. This doctrine, very

rarely invoked against the State, should be dismissed for several

reasons including that that there are no representations,

particularly by the Defendant, upon which the Plaintiff reasonably

relied, that the Plaintiff does not allege that it would have taken

a different course based on the alleged misrepresentations by the

Defendant and the claim is stale on its face given that the

Defendant allegedly first repudiated the recognition 14 years ago.

Second, Plaintiff's claim of something called "arbitrary and

capricious action under state common law" should be dismissed

because no such claim has been recognized in our state.



9 1

STATEMENT OF THE CASE

A. Plaintiff's Complaint

On or about October 9, 2015, Plaintiff Nanticoke Lenni-Lenape

Tribal Nation ("Nation") filed a Complaint in state court for

injunctive and declaratory relief and damages against a single

defendant, Acting Attorney General John Hoffman, in his individual

and official capacities. Previously, the same plaintiff had filed a

complaint against the same defendant in federal court. Nanticoke

Lenni-Lenape Tribal Nation v. Hoffman, United States District

Court, District of New Jersey, Civil Action No. 1:15-cv-05645.

The federal complaint initially included both federal and state law

claims but was later amended to drop the state law claims. The

factual allegations in the federal case are essentially the same as

those asserted here. A motion to dismiss the federal complaint in

its entirety is pending. (Certification of Stuart M. Feinblatt

("Feinblatt Cert.")dated December 24, 2015, ¶ 4).

Plaintiff alleges in this case that the Nation "is a

constitutionally organized, self-governing, inherently sovereign

American Indian tribe." (Compl. ¶ 2) After asserting that the

Nation was mistreated by the State over a period of three centuries

( Compl . ¶ ¶ 6 -10) , the Complaint then avers that " [ i ] n the early

1980's, New Jersey began to reverse the historical course of its

maltreatment of American Indians by implementing a process of state

recognition." (Compl. ¶ 11). In particular, on December 16, 1982, a
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concurrent resolution was passed in which "the New Jersey

legislature officially recognized the Nation as an American Indian

tribe."1 (Compl. ¶ 14) The Complaint then asserts that "[f]or

decades thereafter New Jersey routinely reaffirmed recognition of

the Nanticoke Lenni-Lenape Nation—as well as the other two tribes

[Ramapough Mountain Indians and the Powhatan-Renape Nation]—through

a series of actions consistent with and necessarily predicated upon

that recognition." (Compl. ¶ 16). Although the Complaint

acknowledges that the Nation is not a federally recognized tribe

(see Compl. ¶ 17), the Complaint avers that certain federal

benefits are available to state-only recognized tribes. (Compl. ¶

17) .

The Complaint then alleges that the state now wrongfully

attempts to deny and repudiate the earlier recognition of the

Nation. (Compl. ¶ 21) Although the Complaint attempts to

characterize the State's purported repudiation of its recognition

of the Nation as a recent development, the Complaint belatedly

1 As noted later in this brief, the Concurrent Resolution in fact
did not formally "recognize" the Nation, but merely "designated"
the Nation as an alliance of tribes in the area. See Feinblatt
Cert., Exhibit A. In evaluating a Motion to Dismiss, the court may
properly consider "documents that form the basis of a claim." Banco
Popular N. Amer. v. Gandi, 184 N.J. 161, 183 (2005). "The purpose
of this rule is to avoid the situation where a plaintiff with a
legally deficient claim that is based on a particular document can
avoid dismissal of that claim by failing to attach the relied upon
document." LT Propco, LLC v. Westland Garden State Plaza L.P., 2010
N.J. Super. Unpub. LEXIS 3116, *9-10 (App. Div. Dec. 28, 2010)
(quotation omitted). (Feinblatt Cert., Exhibit C).
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acknowledges that as early as 2001, the Division of Gaming

Enforcement stated that the New Jersey has no state-recognized

tribes. (Compl. ¶ 27; Feinblatt Cert., Exhibit B) The Complaint

then alleges that the "Nation's status was undermined

fundamentally" in 2012 when a staff member of the New Jersey

Commission on American Indian Affairs (a cultural heritage

committee within the Department of State) informed the federal

General Accounting Office that New Jersey has no state-recognized

tribes. (Compl. ¶ 30).

The Complaint contains five counts, all directed at the

purported repudiation of the State's alleged official recognition

of the Nation. Count I of the Complaint asserts deprivation of

procedural due process under the New Jersey Constitution. Count II

asserts violations of substantive due process under the New Jersey

Constitution and Count III alleges equal protection violations

under the state Constitution. Count IV attempts to assert a claim

of equitable estoppel under state law. Finally, Count V alleges a

claim under state law labelled "arbitrary and capricious action."

Plaintiff seeks an order enjoining the Defendant from

"denying, repudiating, or otherwise impairing the Nation's status

as an American Indian tribe officially recognized by the State of

New Jersey." (Compl., p. 21) Among other things, Plaintiff also

seeks an order that the "Defendant is estopped from denying or

repudiating the Nation's status as an American Indian tribe

5
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officially recognized by the State of New Jersey". Id. Plaintiff

also seeks compensatory and punitive damages.

B. Recognition of American Indian Tribes

Although this case is focused on state recognition of a

putative American Indian tribe, the United State Constitution has

indisputably assigned Congress the sole authority to regulate

relations and commerce with American Indians, including the power

to recognize tribes. U.S. Const., art. I, ¶ 8, cl. 3. See Montana

v. Blackfeet Tribe, 471 U.S. 759, 764 (1985) ("The Constitution

vests the Federal Government with exclusive authority over

relations with Indian tribes.").

The term "recognition" or "recognize" has been used in two

senses in the context of federal government relations with American

Indians. First, it has been used in the "cognitive" sense that

federal representatives "knew" or "realized" that a purported

Indian tribe existed. Second, the term has been used in a more

formal jurisdictional sense to refer to when the federal government

"formally acknowledges a tribe's existence as a `domestic dependent

nation' with triba~ sovereignty and deals with it in a special

relationship on a government-to-government basis." William V.

Quinn, Jr., Federal Acknowledgement of American Indian Tribes: The

Historical Development of a Legal Concept, 34 Am. J. of Legal

Hist., 331, 333 (Oct. 1990).

D



The federal Department of Interior has established an

elaborate administrative process for American Indian tribes to

obtain formal federal recognition of their existence. 2 This process

is administered by the Bureau of Indian Affairs (BIA). See

25 C.F.R. ~ 83.7. A tribe must meet certain anthropological,

historical, and genealogical criteria that demonstrate, among other

things, that the tribe has been identified as an American Indian

entity on a substantially continuous basis since 1900; that a

predominant portion of the group comprises a distinct community and

has existed as a community from first sustained contact with non-

Indians; that the tribe has maintained political influence or

authority over its members as an autonomous entity from 1990 to the

present and that the group's membership consists of individuals who

descend from a historical Indian tribe (or from historical Indian

tribes that combined and functioned as a single autonomous

political entity). See 25 C.F.R. ~ 83.11.

A federally recognized tribe is "recognized as having a

government -to-government relationship with the United States, with

the responsibilities, powers, limitations and obligations attached

to that designation, and is eligible for funding and services from

the Bureau of Indian Affairs." Bureau of Indian Affairs Frequently

2 American Indian tribes can also be formally recognized through an
Act of Congress and by a decision of a United States court.
Federally Recognized Indian Tribe List Act of 1994, Pub. L. No.103-
454, § 103, 108 Stat. 4791, 4792 (1994).
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Asked Questions, http://www.indianaffairs.gov/FAQs/index.htm (last

visited September 14, 2015). Such tribes are also "recognized as

possessing certain inherent rights of self-government (i.e., tribal

sovereignty) and are entitled to receive certain federal benefits,

services and protections because of their special relationship with

the United States." Id. There are currently 566 federally

recognized American Indian and Alaska Native tribes and villages.

Id. Plaintiff is not currently a federally recognized tribe.

(Compl. ¶ 17).

The Defendant acknowledges, as noted in Plaintiff's Complaint,

¶ 19, that certain states have adopted various procedures to

"recognize" American Indian tribes in some form. New Jersey does

not have established procedures or criteria for recognizing tribes

other than requiring passage of a formal statute of recognition. In

particular, N.J.S.A. 52:16A-56 provides that the sole authorized

method of "recognition" is through Legislative action by formal

statute. That statute, in enumerating the duties of the New Jersey

Commission on American Indian Affairs and expressly stating that

the Commission is not authorized to recognize the authenticity of

any tribe, mandates that "recognition shall require specific

statutory authorization."

As referenced in the Complaint, in 1982, the Senate passed

Concurrent Resolution No. 73. (Compl. ¶ 14; Feinblatt Cert.,

Exhibit Aj This Resolution "designated" the Confederation of
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Nanticoke-Lenni Lenape Tribes of southern New Jersey "as an

alliance of independent surviving tribes of the area" and

"memorialized" the U.S. Congress "to acknowledge the Confederation

of Nanticoke-Lenni Lenape tribes as such." The resolution

specifically noted that the designation was made in order to assist

the Nation in qualifying for appropriate federal funding for

American Indians. Although the Complaint asserts that this

Resolution "officially recognized" the Nation as an American Indian

tribe (Compl. ¶ 14), it is clear from the use of the terminology

"designate," that the recognition was only in the limited cognitive

sense of marking, signifying or identifying the Tribe. See Oxford

University Press, Oxford Dictionaries (U.S. English) (2015),

http://www.oxforddictionaries.com/us/definition/american_english/de

signate (defining "designate" as to "signify; indicate"). The

Resolution cannot be plausibly read as a formal acknowledgement

that the Nation is an authentic sovereign government as might be

found by the BIA.

Moreover, in this context, the Concurrent Resolution is not an

act of legislation and does not have any binding legal effect

outside of the legislature. See General Assembly of New Jersey v.

Byrne, 90 N.J. 376, 388-89 (1982) (relying on In re N.Y.

Susquehanna & Western R.R. Co. , 25 N.J. 343, 348 (1957) (a

concurrent resolution is "without legislative quality of any

coercive or operative effect"). These very points were clearly made
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by the Director of the Division of Gaming Enforcement in his

December 14, 2001 letter. See Feinblatt Cert., Exhibit B.

As noted in the Complaint, ¶ 16, the Legislature has passed at

least two other statutes that refer to the Nation by name. These

and other actions identified in the Complaint again reflect a

designation that the Nation and certain other purported American

Indian tribes exist in New Jersey. They appear motivated at least

in part to assist the Nation and certain other tribes in obtaining

whatever funds, services and other benefits they might be entitled

to under federal programs. These actions, however, cannot be viewed

as a formal recognition of the status of these tribes as

independent and sovereign political communities with defined

territory. Finally, to the extent the State might have designated

the Nation or other tribes in some form in the past, there are no

statutes or regulations precluding the State from reconsidering or

rescinding that designation at a later date.

STANDARD OF REVIEW

Rule 4:6-2 (e) permits a defendant to move to dismiss the

complaint in lieu of an answer on the basis that the complaint

fails to state a claim upon which relief may be granted. To resolve

such a motion, courts examine "the legal sufficiency of the facts

alleged on the face of the complaint." Printing Mart -Morristown v.

Sharp Electronics Corp. , 116 N.J. 739, 746 (1989). Although courts

search the complaint "in depth and with liberality" to ascertain
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"whether the fundament of a cause of action may be gleaned," a

plaintiff may not file a conclusory complaint with the intention of

finding out later whether a cause of action exists. Id. at 746,

768. Thus, a complaint "must plead the facts and give some detail

of the cause of action" to survive a motion to dismiss for failure

to state a claim. Id. at 768. "[I]f the complaint states no basis

for relief and discovery would not provide one, dismissal is the

appropriate remedy." Banco Popular N. Am. V. Gandi, 184 N.J. 161,

166 (2005).

Here, the facts as alleged by Plaintiff do not state a claim

for relief under the operative law. The complaint raises non-

justiciable political questions and Plaintiff fail to state

cognizable claims for relief. Therefore, the complaint should be

dismissed for failure to state a claim upon which relief can be

granted.

LEGAL ARGUMENT

POINT I

PLAINTIFF'S COMPLAINT SHOULD BE DISMISSED
BECAUSE THE ISSUES PRESENTED ARE
NONJUSTICIABLE POLITICAL QUESTIONS.

The principle precluding courts from deciding non-justiciable

political questions is a function of the separation of powers

doctrine. Gilbert v. Gladden, 87 N.J. 275, 280-281 (1981). The

State Constitution sets forth the separation of powers doctrine as

follows:
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The powers of the government shall be divided
among three distinct branches, the
legislative, executive, and judicial. No
person or persons belonging to or constituting
one branch shall exercise any of the powers
properly belonging to either of the others,
except as expressly provided in this
Constitution.

[N.J. Const. , art. III, ¶ 1.]

The purpose of this doctrine is to "safeguard the essential

integrity of each branch of government." Gilbert, supra, 87 N.J.

at 281 (citation omitted).

In Gilbert, the New Jersey Supreme Court adopted the same test

established by the Supreme Court of the United States in Baker v.

Carr, 369 U.S. 186 (1962), to determine the presence of a non-

justiciable question. A case presents a non-justiciable political

question if any of the following circumstances are "inextricable

from the facts and circumstances of the case in question:"

1) [A] textually demonstrable constitutional
commitment of the issue to a coordinate
political department; or

2) a lack of judicially discoverable and
manageable standards for resolving it; or

3) the impossibility of deciding without an
initial policy determination of a kind
clearly for non-judicial discretion;

4) or the impossibility of a court's
undertaking independent resolution without
expressing lack of the respect due
coordinate branches of government;

5) or an unusual need for unquestioning
adherence to a political decision already

12



made; or

6) the potentiality of embarrassment from
multifarious pronouncements by various
departments on one question.

[Gilbert, supra, 87 N.J. at 281 (quoting
Baker v. Carr, supra, 369 U.S. at 217)].

Under this framework, claims that present a political question

are nonjusticiable and outside the purview of the Court. See

generally Baker, su ra, 369 U.S. 186. The presence of a political

question exists where any one of the six factors is found. See INS

v. Chadha, 462 U.S. 919, 941 (1983).

Here, the issue of recognition raised by Plaintiff is a

political question entrusted to the Legislature to decide.

Plaintiff seeks an order from this Court compelling the State to

recognize, or continue to recognize, Plaintiff as an American

Indian tribe. In New Jersey, official recognition of an American

Indian Tribe can only be achieved through statutory enactment by

the legislature. See N.J.S.A. 52:16A-56(g). Therefore, as detailed

below, whether a tribe should be recognized as an official tribe by

the State is a clear political question that is within the sole

power of the Legislature to determine. See Shinnecock Indian Nation

v. Kempthorne, No. 06-5013, 2008 U.S. Dist. LEXIS 75826, at *4

(E.D.N.Y. Sept. 30, 2008)(Feinblatt Cert., Exhibit E) ("The issue

of federal recognition of an Indian tribe is a quintessential

political question that, in the first instance, must be left to the

13



political branches of government and not the courts") Although

Plaintiff's Complaint relies on a 1982 legislative Concurrent

Resolution for the proposition that the State has already

"recognized" the Nation as an official American Indian tribe, that

resolution is not an act of legislation and does not have binding

legal effect. In re N.Y. Susquehanna & Western R.R. Co., supra, 25

N.J. at 348. The Legislature has never passed a formal statute

"recognizing" the Nation in some form.

Given this state of affairs, this case meets at least four of

the independent grounds for finding a political question. First,

there is a lack of judicially discoverable and manageable standards

for resolving the issue. At the outset, it must be repeated that

the whole concept of "recognition" is muddled when applied to the

states. Certainly, Plaintiff cannot cite to any statutory or

regulatory standards for recognition of American Indian tribes by

New Jersey because they simply do not exist. Indeed, Plaintiff

cannot establish that New Jersey has a legal duty to create such

standards. Second, in the absence of prescribed criteria, there may

be an infinite number of good reasons for the Legislature not to

pass legislation recognizing Plaintiff, or other putative American

Indian tribes, as an "official" tribe of the State. These reasons

may include consideration of important policy implications and are

exclusively within the province of the Legislative Branch. Thus,

the third factor identified in Baker, namely the impossibility of
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deciding the issue without an initial policy determination reserved

for nonjudicial discretion, is also met.

Third, there is the impossibility of a court's undertaking

independent resolution of this issue without expressing a lack of

respect for the coordinate branches of government. "The test of

respect for another branch of government, lies in judicial

restraint not when a court agrees with that branch, but when it

disagrees." DeVesa v. Dorsey, 134 N.J. 420, 442 (1993) (Pollack,

J., concurring). "A court must stay its hand if the public and its

elected representative are to assume their responsibilities." Id.

at 443. Because the remedy Plaintiff seeks can only be achieved by

enacting a statute, the Court cannot resolve this matter without

treading on the province of the Legislature. For the same reason,

if the Court were to act here, in the absence of legislative

action, there would clearly be the potential for "embarrassment

from multifarious pronouncements by various departments on one

question." Thus, the sixth Baker factor is also satisfied.

The same violation of the separation of powers would occur

even if Plaintiff could somehow successfully argue that it has

already been granted binding official recognition by this State.

Plaintiff asserts in its Complaint that later pronouncements and

actions by the State (at least as early as 2001), "denied" or

"repudiated" the claimed earlier official recognition. There is,

however, no statute or regulation that precludes the State from
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reevaluating or rescinding "recognition" of an American Indian

tribe or that sets forth the criteria for such actions. Indeed, as

noted above, there are no available criteria addressing state

recognition at all. Thus, the Court would be confronted with the

same Baker factors noted above if it were to wade into the question

of whether the State validly "rescinded" its earlier claimed

official recognition of the Nation. In sum, because Plaintiff seeks

relief that it can obtain only from the Legislature, this matter

must be dismissed for lack of justiciability.

POINT II

COUNTS I and II OF THE COMPLAINT SHOULD BE
DISMISSED BECAUSE PLAINTIFF FAILS TO STATE A
DUE PROCESS CLAIM UNDER THE NEW JERSEY
CONSTITUTION.

Counts I and II of Plaintiff's Complaint raise substantive and

procedural due process claims against the State "directly under the

New Jersey Constitution and pursuant to N.J. Stat. Ann. § 10:6-

2(e)." 3 (Compl. ¶¶ 42 and 48). As demonstrated below, these counts

fail as a matter of law to assert viable substantive and procedural

due process claims.

A. Substantive Due Process

Plaintiff's Complaint relies on Article I, Paragraph 1 of

the New Jersey Constitution for its substantive due process claim.

3 N.J.S.A. 10:6-2, a provision of the New Jersey Civil Rights Act
("CRA"), is not in itself a source of rights but rather a means of
vindicating rights. Gormley v. Wood-El, 218 N.J. 72, 98 (2014).
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(See Compl. ¶ 49). 4 In evaluating substantive rights under this

provision of the New Jersey Constitution, New Jersey courts "have

adopted the general standard followed by the United States Supreme

Court in construing the Due Process Clause of the Fourteenth

Amendment of the Federal Constitution." Lewis v. Harris, 188 N.J.

415, 434 (2006); see also Filgueiras v. Newark Public Schools, 426

N.J. Super. 449, 469 (App. Div. 2012), certif. denied, 212 N.J. 460

(2012). 5 To state a valid claim for a violation of substantive due

process, Plaintiff must show that the State exercised power

"without any reasonable justification in the service of a

legitimate governmental objective." Cty. of Sacramento v. Lewis,

523 U.S. 833, 846 (1998). In other words, substantive due process

"protects individuals from the `arbitrary exercise of the powers of

government' and `government power [...] being used for the [the]

purposes of oppression "' Felicioni v. Admin. Office of the Courts,

404 N.J. Super. 382, 392 (App. Div. 2008), certif. denied, 203 N.J.

440 (2010) (quoting Daniels v. Williams, 474 U.S. 327, 331 (1986)).

"[S]ubstantive due process is reserved for the most egregious

4 Article I, paragraph 1 of the New Jersey Constitution states that
"[a]11 persons are by nature free and independent, and have certain
natural and unalienable rights, among which are those of enjoying
and defending life and liberty, of acquiring, possessing, and
protecting property, and of pursuing and obtaining safety and
happiness." N.J. Const. , art. I, ¶ 1.
5 Similarly, the elements of a substantive due process claim under
the CRA are the same as those brought under Section 1983. See,
e•g•, Filgueiras v. Newark Public Schools, supra, 426 N.J. Super.
at 468.
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governmental abuses against liberty or property rights, abuses that

`shock the conscience or otherwise offend judicial notions of

fairness. [and that are] offensive to human dignity."' Rivkin

v. Dover Twp. Rent Leveling Bd., 143 N.J. 352, 366 (1996)(quoting

Weimer v. Amen, 870 F.2d 1400, 1405 (8 th Cir. 1989)).

The threshold inquiry in these claims is whether a plaintiff

has a protected property or liberty interest that gives rise to due

process protection. Nicholas v. Pennsylvania State Univ., 227 F.3d

133, 139-40 (2000). "`[O]nly fundamental rights and liberties which

are deeply rooted in this Nation's history and tradition and

implicit in the concept of ordered liberty "' are afforded

substantive due process protection. River Nile Invalid Coach &

Ambulance, Inc. v. Velez, 601 F. Supp. 2d 609, 621 (D.N.J. 2009)

(quoting Chavez v. Martinez, 538 U.S. 760, 775 (2003)).

Determining whether a fundamental right exists involves a two-

step inquiry. "First, the asserted fundamental right must be

clearly identified. Second, that liberty interest must be

objectively and deeply rooted in the traditions, history, and

conscience of the people of this State." Lewis v. Harris, supra,

188 N.J. at 435 (citations omitted).

Examples of fundamental rights and liberties include the right

to marry, to have children, to direct the upbringing of one's

children, to use contraception, to bodily integrity and to

abortion. Washington v. Glucksberg, 521 U.S. 702, 720 (1997). See



also Gormley v. Wood-E1, supra, 218 N.J. at 98 (fundamental rights

include right to marital privacy, to have children, to bodily

integrity and safe conditions for forced confinement).

Once a "fundamental" right is identified, a plaintiff must

allege a deprivation by government conduct that "shocks the

conscience." Chainey v. Street, 523 F.3d 200, 219 (3d Cir. 2008).

Whether an incident "shocks the conscience" is a matter of law for

the courts to decide. Benn v. Universal Health Sys., 371 F.3d 165,

174 (3d Cir. 2004). Substantive due process protects individuals

from government action that is arbitrary, conscience-shocking, or

oppressive in a constitutional sense. Disability Rights N.J., Inc.

v. Velez, 974 F. Supp. 2d 705, 724 (D.N.J. 2013), aff'd, 2015 U.S.

App. LEXIS 13553 (3d Cir. Aug. 4, 2015) (citing Lowrance v. Achtyl,

20 F.3d 529, 537 (2d Cir. 1994)). Substantive due process "does not

protect `against government action that is incorrect or ill-

advised' but against those circumstances in which `government

action might be so arbitrary that it violates substantive due

process regardless of the fairness of the procedures used." Ibid.

(internal references omitted). In other words, "[w]ith the

exception of certain intrusions on an individual's privacy and

bodily integrity, the collective conscience of the United States

Supreme Court is not easily shocked." Rivkin v. Dover Twp. Rent

Leveling Bd., supra, 143 N.J. at 366 (citing Irvine v. California,

347 U.S. 128, 133 (1954)) .
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Plaintiff's substantive due process claim lacks merit because

Plaintiff cannot make the threshold showing of deprivation of a

fundamental constitutional or statutory right. Plaintiff's

Complaint does not attempt to identify the fundamental interest at

stake. The Count merely vaguely refers to its tribal status as a

state-recognized American Indian tribe. (Compl. ¶¶ 49-50) But, as

addressed earlier in this brief, New Jersey does not have

established procedures, standards or requirements for the

"recognition" or continued recognition of American Indian tribes.

The right of an American Indian tribe to be recognized by the

State, or for the State to be prevented from changing or

repudiating an earlier recognition, simply does not fall within the

limited list of fundamental rights and liberties that are deeply

rooted in this country's history.

Even if Plaintiff were able to identify a protected liberty or

property interest, it has not plausibly alleged government conduct

that "shocks the conscience." This case does not deal with

invasions of "privacy and bodily" integrity. A State's decision not

to formally recognize an American Indian tribe in some form, or to

modify or disavow an earlier recognition, could only plausibly fall

into the realm of possible "incorrect or ill-advised" government

action. It cannot, particularly based on the allegations here,

plausibly fall into the realm of outrageously egregious action that

"shocks the conscience."
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In sum, Plaintiff has failed to plead the deprivation of a

protected property or liberty interest through government conduct

that "shocks the conscience." Thus, the substantive due process

claim should be dismissed.

B. Procedural Due Process

Although Article I, paragraph 1 of the New Jersey Constitution

does not specifically enumerate the right to due process, it

"protects against injustice and, to that extent, protects `values

like those encompassed by the principle[] of due process."' Doe v.

Poritz, 142 N.J. 1, 99 (1995) (quoting Greenberg v. Kimmelman, 99

N.J. 552, 568 (1985)). An examination of a procedural due process

claim requires a court "first [to] assess whether a liberty or

property interest has been interfered with by the State, and

second, whether the procedures attendant upon that deprivation are

constitutionally sufficient." Id. at 99. 6

"`To have a property interest in a benefit, a person clearly

must have more than an abstract need or desire for it. He must have

more than a unilateral expectation of it. He must, instead, have a

legitimate claim of entitlement to it."' Midnight Session, Ltd. v.

City of Philadelphia, 945 F. 2d 667, 680 (3d Cir. 1991) (quoting

6 There is no procedural due process cause of action under the New
Jersey Civil Rights Act. Tumpson v. Farina, 218 N.J. 450, 477
(2014) ("[s]ection 1983 provides remedies for the deprivation of
both procedural and substantive rights while N.J.S.A. 10:6-2(c)
provides remedies only for the violation of substantive rights").
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Bd. of Regents of State Coll. v. Roth, 408 U.S. 564, 577 (1972)).

That entitlement is created by an "independent source," such as

state law, which secures the benefit for the plaintiff. Baraka v.

McGreevey, 481 F.3d 187, 205 (3d Cir. 2007).

Generally speaking, adequate procedural due process requires

notice and a fair opportunity to be heard. Division of Youth and

Family Services v. M.Y.J.P., 360 N.J. Super. 426, 464 (App. Div.

2003), certif. denied, 177 N.J. 575 (2003), cert. denied, 540 U.S.

1162 (2004) (citing Matter of C.A. , 146 N.J. 71, 94, (1996)). Where

governmental action is taken, due process requires a balancing of:

"(1) identification and specification of the private interest that

will be affected by the official action; (2) assessment of the risk

that there will be an erroneous deprivation of the interest through

the procedures used, and the probable value, if any, of additional

or substitute procedural safeguards; and (3) evaluation of the

governmental interest involved, including the added fiscal and

administrative burdens that additional or substitute procedures

would require." Id. at 465 (relying on Mathews v. Eldridge, 424

U.S. 319, 335 (1976).

Here, Plaintiff has not alleged a protected liberty or

property interest. Plaintiff claims that it has a "property

interest, protected under state law, in protecting and preserving

its tribal identity and its recognition by New Jersey as an

official American Indian tribe...." (Compl. ¶ 43). This state
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"recognition" is based on the 1982 Concurrent Resolution. (Compl.

¶¶ 13-14). However, the Concurrent Resolution does not have the

force and effect of law and cannot confer any due process rights on

Plaintiff. It is not an act of legislation and does not have any

binding legal effect outside of the Legislature. General Assembl

of New Jersey v. Byrne, supra, 90 N.J. at 388-89 (relying on In re

N.Y. Susquehanna & Western R.R. Co. , 25 N.J. 343, 348 (1957)). It

is well-settled that "a concurrent resolution is ordinarily an

expression of sentiment or opinion, without legislative quality of

any coercive or operative effect." Application of New York, S. & W.

R. Co., 25 N.J. 343, 348-349 (1957). Thus, because the Concurrent

Resolution is not state law and lacks the force and effect of a

law, it cannot serve to create the kind property or liberty

interest analyzed in Poritz and does not entitle Plaintiff to any

due process.

Furthermore, even if a protected interest were present,

Plaintiff necessarily fails to allege what process might be due.

See N.J. Sand Hill Band of Lenape & Cherokee Indians v. Corzine,

No. 09-683, 2010 U.S. Dist. LEXIS 66605, at *69 (D.N.J. June 30,

2010)(Feinblatt Cert., Exhibit D) (procedural due process claim

asserted by Native American tribal family was dismissed due to

failure to allege what process was due in the selection of

Commission members). The Complaint alleges that Defendant disavowed

or repudiated the State's earlier recognition without proper notice
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or opportunity to be heard. ( See Compl. ¶ 44). Given that there are

no statutory or administrative standards or procedures in New

Jersey for recognition of American Indian tribes, the threadbare

allegations that the State, in part through the Acting Attorney

General, did not provide "proper" notice or other process "required

by law" constitute mere legal conclusions and labels. Consequently,

the procedural due process claim should be dismissed.

POINT III

COUNT III OF THE COMPLAINT SHOULD BE DISMISSED
BECAUSE PLAINTIFF FAILS TO STATE AN EQUAL
PROTECTION CLAIM UNDER THE NEW JERSEY
CONSTITUTION.

In Count III of the Complaint, Plaintiff asserts an Equal

Protection claim based on the theory that the State discriminated

against Plaintiff, as an American Indian tribe, when it allegedly

repudiated official recognition of the tribe. (Compl. ¶¶ 51-56).

Plaintiff alleges that such action constitutes discrimination based

on race in violation of Article I, Paragraph I of the New Jersey

Constitution ("Equal Protection Clause") and that the tribe has

been irreparably injured as a result. (Compl. ¶¶ 54-56).

Although the equal protection analysis under the State

Constitution differs somewhat from that under the federal

Constitution, the New Jersey Supreme Court has recognized that the

two approaches are "substantially the same," Drew Assocs. of NJ, LP

v. Travisano, 122 N.J. 249, 258-59 (1991), and "will often yield
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the same result." Barone v. Dept of Human Servs. , 107 N.J. 355,

368 (1987). The "crucial issue" is "`whether there is an

appropriate governmental interest suitably furthered by the

differential treatment' involved." Id. (quoting Borough of

Collingswood v. Ringgold, 66 N.J. 350, 370 (1975), a eal

dismissed, 426 U.S. 901 (1976)). To sustain a cause of action on

Equal Protection grounds under the federal constitution, Plaintiff

must allege that it is a member of a protected class that was

treated differently from members of a similarly situated class.

Bradley v. U.S., 299 F.3d 197, 206 (3d Cir. 2002). Persons are

similarly situated when they are alike "in all relevant aspects."

Nordlinger v. Hahn, 505 U.S. 1, 10 (1992).

In construing the right to equal protection implied in Article

I, Paragraph 1 of the New Jersey Constitution, New Jersey Courts

employ a balancing test. J.D. ex rel. Scipio-Derrick v. Davy, 415

N.J. Super. 375, 386 (App. Div. 2010). This test considers "`the

nature of the affected right, the extent to which the governmental

restriction intrudes upon it, and the public need for the

restriction."' Id. at 386-87 (quoting Greenberg v. Kimmelman, 99

N.J. 552, 567(1985)). In applying this test, the court will review

whether a distinction between the two similarly situated classes of

people "bears a substantial relationship to a legitimate

governmental purpose." Ibid. (quoting Lewis v. Harris, 188 N.J.

415, 443 (2006)). As a threshold matter, the court must consider
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whether the equal protection analysis is "properly applicable to

the [legislation] challenged." Id. at 387.

Plaintiff's Equal Protection claim should be dismissed because

Plaintiff has not alleged that the tribe was treated differently

than members of a similarly situated class—an essential element of

an equal protection claim. Plaintiff alleges that as an American

Indian tribe, it is a suspect class (race) and that the State's

failure to recognize Plaintiff as an official tribe of the State

constituted discrimination based on race. (Compl. ¶¶ 53-54). The

Complaint, however, fails to address how the State selectively

discriminated against Plaintiff. Importantly, Plaintiff does not

claim that it has been treated differently than other similarly

situated groups. If the State action does not distinguish between

two or more relevant persons or groups, the action does not deny

equal protection. Johnson v. Rodriguez, 110 F.2d 299, 306 (5th Cir.

1997) .

Here, Plaintiff does not allege that the State's "recognition"

of American Indian tribes can be compared to the State's treatment

of other racial groups. When properly limited to the realm of

American Indian tribes, Plaintiff fails to allege a single fact

that suggests that the State singled out the Nation, or treated

this tribe any differently from similarly situated tribes. To the

contrary, at various points in the Complaint, Plaintiff asserts

that the State wrongfully repudiated its claimed recognition of the
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Nation, as well as that of two other tribes, the Ramapough Mountain

Indians and the Powhatan Renape Nation. (See, e•g•, Compl. ¶¶ 21-

23). Thus, Plaintiff fails to state a claim that the State violated

its equal protection rights and this claim should be dismissed.

POINT IV

COUNT IV OF THE COMPLAINT SHOULD BE DISMISSED
BECAUSE PLAINTIFF HAS FAILED TO STATE A CLAIM
OF ESTOPPEL AGAINST THE DEFENDANT.

Generally speaking, equitable estoppel "is conduct, either

express or implied, which reasonably misleads another to his

prejudice so that a repudiation of such conduct would be unjust in

the eyes of the law." McDade v. Siazon, 208 N.J. 463, 480 (2011).

The doctrine is generally invoked to avoid injustice. Heckler v.

Community Health Servs. , 467 U.S. 51, 59 (1984).

The concept of equitable estoppel, however, is not

applied against the State to the same extent as it is applied to

private entities. O'Neill v. State Highway Dep t of N.J. , 50 N.J.

307, 319 (1967). Indeed, the doctrine is rarely invoked against the

government and its force is strictly limited such that it cannot

prejudice essential governmental functions. Cipriano v. Dep t of

Civil Serv. , 151 N.J. Super. 86, 91 (App. Div. 1977); Sellers v.

Bd. of the Police & Firemen's Ret. Sys., 399 N.J. Super. 51, 58

(App. Div. 2008). Estoppel will only reach to the State where the

interests of justice, morality and common fairness dictate. Ibid.

To apply equitable estoppel against the State, Plaintiff must
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demonstrate a "knowing and intentional misrepresentation" by the

State. O'Malley v. Department of Energy, 109 N.J. 309, 317 (1987).

The fourth count of Plaintiff's Complaint asserts estoppel

under the common law. The claim is predicated on the asserted

"representation by the state that it officially recognized the

Nation as an American Indian tribe." (Compl. ¶ 58). Plaintiff

alleges that these representations took place between 1982 and at

least 2010. Ibid_. Plaintiff avers that it "reasonably and in good

faith" relied upon these representations from the State that it

officially recognized Plaintiff as an American Indian Tribe.

(Compl. ¶¶ 60-61). Plaintiff further avers that the State's alleged

repudiation of that recognition has "redounded to the [Plaintiff's]

detriment." (Compl. ¶ 62) Plaintiff ultimately alleges that the

State should be equitably precluded or estopped from repudiating

its claimed prior recognition. (Compl. ~ 63).

This count is fatally flawed for several reasons. First, the

Complaint mischaracterizes the State's communications about the

status of the Nation. As noted earlier in this brief, the 1982

legislative Concurrent Resolution relied on heavily by Plaintiff

did not "officially recognize" the Nation as an authentic sovereign

government. Rather, the Concurrent Resolution merely designated or

identified the Nation "as an alliance of independent surviving

tribes of the area" and "memorialized" or urged the U.S. Congress

to acknowledge the tribes as such. Further, the Concurrent
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Resolution is not an act of legislation and is not binding outside

of the Legislature. See General Assembly of New Jersey v. Byrne,

supra, 90 N.J. at 388-89 (1982).

Indeed, as previously noted, these very points were made by

the Director of the Division of Gaming Enforcement, an agency

within the Office of the Attorney General, in his letter dated

December 14, 2001. ( See Compl. ¶ 27 and Feinblatt Cert., Exhibit

B) Significantly, the Complaint itself acknowledges that

periodically thereafter, a division of the Attorney General's

Office sent similar letters. (Compl. ¶ 28) Despite these

communications, the Complaint asserts that the "[d]efendant [the

Acting Attorney General] is equitably precluded or estopped from

denying or repudiating its prior recognition of the Nation."

(Compl. ¶ 63) (emphasis added). Yet, the Complaint acknowledges

that the Attorney General's Office did not historically "recognize"

the Nation as an authentic American Indian tribe. Thus, there is no

basis for estoppel whatsoever as to the Attorney General.

Essentially, Plaintiff is trying to weave together an estoppel

case by picking and choosing from certain communications uttered by

certain state representatives over a span of 28 years (between 1982

and 2010) while ignoring others that do not fit its legal theory.

This approach should be rejected as it is not supported by any case

law applying equitable estoppel. Equitable estoppel, even when

applied to private parties, focuses on specific and limited
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communications or omissions between the plaintiff and the

defendant. See Carlsen v. Masters, Mates & Pilots Pension Plan

Trust, 80 N.J. 334, 339 (1979) (defendants union and union pension

fund equitably estopped by their conduct and omissions directed at

plaintiff from asserting that plaintiff had forfeited accumulated

pension credits).

In addition, the alleged communications about the Nation's

status necessarily do not provide a reasonable basis for reliance

because the State was always free (and not precluded by any

statutes or regulations) to reevaluate or rescind any positions as

to the status of the Nation. Indeed, Plaintiff's own Complaint

relies on a 1992 letter from the Governor's office noting that any

recognition "remain [s] in effect until rescinded." (Compl. ¶ 16b)

(emphasis added). Thus, the claimed recognition was always

predicated on the Legislature's right to rescind. In short, by its

very nature, any statements by state representatives as to the

status of the Nation cannot support the required showing of a

"knowing and intentional misrepresentation."

Beyond these fatal deficiencies with the estoppel claim,

Plaintiff cannot show that it would have taken a different course

of action or detrimentally changed its position based on alleged

misrepresentations by the State. The Complaint asserts that

"[s]ince 1982, the Nation has reasonably relied on the state's

official recognition to claim eligibility for, and entitlement to,
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certain federal benefits, and to obtain them." (Compl. ¶ 18).

Without any details, the Complaint also alleges that the "Nation

and its members have expended time, money, and energy in reliance

on the state's recognition. ." Ibid. ( See also Compl. ¶ 61).

To prevail on an equitable estoppel claim, the plaintiff must

rely on the defendant's misrepresentation and "change his position

for the worse ." Carlsen, supra, 80 N.J. at 339. The

Complaint does not plausibly allege such a change of position for

the worse. To the contrary, Plaintiff alleges that it "relied" on

the State's alleged recognition and in fact obtained certain

federal benefits for a number of years. Certainly, Plaintiff cannot

be asserting that it would not have expended time and money to

obtain those federal benefits if it knew that the State was

allegedly going to rescind its position on recognition at a later

date. See O'Malley v. Department of Energy, supra, 109 N.J. at 318

(plaintiff did not demonstrate detrimental reliance because he

benefited from temporary provisional appointment prior to return to

lower paying permanent position).

Finally, even if the State is deemed to have officially

recognized Plaintiff in 1982 for the purposes of this motion,

Plaintiff itself acknowledges that as early as 2001, the State took

action indicating a change in position. (Comp. ¶ 27). Thus, even

accepting Plaintiff's scenario as true for the moment, Plaintiff's

estoppel claim first presented itself in 2001. Yet, Plaintiff has
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waited 14 years to bring this action and assert its alleged right

to equitable estoppel. Estoppel is designed to do equity. O'Neill,

supra, 50 N.J. at 319. It would be wholly inequitable and contrary

to public interest to allow Plaintiff to bring an estoppel claim

against the State after Plaintiff slept on its alleged rights for

14 years. For these many reasons, Plaintiff's equitable estoppel

claim should therefore be dismissed.

POINT V

COUNT V OF THE COMPLAINT SHOULD BE DISMISSED
BECAUSE PLAINTIFF FAILS TO STATE A CLAIM FOR
ARBITARY AND CAPRICIOUS ACTION UNDER STATE
COMMON LAW.

The last count of Plaintiff's Complaint states that Plaintiff

has been "irreparably injured" by the State's alleged repudiation

of Plaintiff's status as a state-recognized American Indian tribe.

(Compl. ¶ 67) Plaintiff alleges that such action was "arbitrary,

capricious, unreasonable, and contrary to law." (Compl. ¶ 66).

There is no cause of action for an independent "arbitrary and

capricious action" claim under common law. As there is no case law

to support this claim, and Plaintiff cannot point to any New Jersey

statute to support a finding that the State's alleged action was

"contrary to law," Count V should be dismissed.
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CONCLUSION

For the foregoing reasons, the Complaint should be dismissed

in its entirety for lack of justiciability and failure to state a

claim.

Respectfully submitted,

JOHN J. HOFFMAN
ACTING ATTORNEY GENERAL OF NEW JERSEY

Attorney for Defendant

By ; ~ y1 . ~~2~~✓V~..'r~

Stuart M. Feinblatt
Assistant Attorney General

Dated: December 24, 2015
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